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Title  45— Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 

AND  WELFARE 

SCHOOL  CONSTRUCTION 
Assistance  in  Cases  of  Certain  Disasters 

Notice  of  proposed  rule  making  was 
published  in  the  Federal  Register  on 
July  25,  1974  at  (39  FR  27232)  setting 
forth  regulations  prescribing  certain  pol¬ 
icies  and  requirements  for  criteria  in 
determining  the  amounts  of  Federal 
assistance  to  local  educational  agencies 
in  cases  of  certain  disasters,  for  school 
construction  in  areas  affected  by  Federal 
activities,  for  current  expenditures  in 
areas  affected  by  Federal  activities,  and 
for  arrangements  for  education  *of  chil¬ 
dren  where  local  educational  agencies 
cannot  provide  suitable  free  public  edu¬ 
cation  as  provided  for  in  Public  Laws 
81-874  and  81-815  (20  U.S.C.  236-241-1, 
242-244  and  20  U.S.C.  631-647  respec¬ 
tively.)  Interested  persons  were  given  30 
days  in  which  to  submit  written  com¬ 
ments,  suggestions,  or  objections  regard¬ 
ing  the  proposed  regulations. 

Pursuant  to  section  503  of  the  Educa¬ 
tion  Amendments  of  1972  a  public  hear¬ 
ing  was  held  on  August  26,  1974  in 
Washington,  D.C.  The  following  com¬ 
ments  were  received  to  which  we  hereby 
respond. 

Comment.  Three  comments  were  re¬ 
ceived  in  reference  to  the  second  count 
of  federally  connected  school  member¬ 
ship  under  $  115.3(f)  of  Part  115.  All 
three  commenters  read  the  proposed  rule 
as  requiring  a  second  count  of  federally 
connected  school  memberships  and  criti¬ 
cized  this  proposal  on  the  ground  that 
much  instructional  and  administrative 
time  would  be  consumed  in  the  conduct 
of  such  a  count. 

Response.  The  Office  of  Education  is 
acutely  aware  of  the  many  demands 
upon  the  time  of  local  educational  agen¬ 
cies  and  has  cofisistently  sought  to  re¬ 
duce  such  record-keeping  requirements 
under  assistance  programs  to  a  mini¬ 
mum.  The  second  count  of  membership 
in  §  115.3(f)  was  not  intended  to  be  man¬ 
datory.  It  is  to  be  conducted  only  at  the 
option  of  the  applicant.  However,  if  the 
applicant  does  decide  to  make  such  a 
second  count,  such  count  must  be  made 
in  the  manner  set  forth  in  these  regula¬ 
tions.  To  avoid  confusion,  language  has 
been  added  to  §  115.3  (e)  and  (f)(1)  to 
make  it  clear  that  the  second  count  of 
school  membership  is  optional. 

Comment.  One  comment  was  received 
which  was  critical  of  the  publication  of 
the  rules  related  to  Pub.  L.  81-874  under 
section  503  of  Pub.  L.  92-318.  It  was 
stated  that  the  proposed  rules  seem  to 
represent  major  revisions  and  additions 
to  the  current  regulations  under  these 
parts,  and  that  such  wholesale  amend¬ 
ments  could  not  be  justified  under  the 
aforementioned  authority. 

Response.  While  these  regulations  are 
more  detailed  than  those  previously  pub¬ 
lished  under  these  parts,  the  additional 
detail  reflects  the  incorporation  into 
regulatory  form  of  program  bulletins  and 
guidelines,  clearly  within  the  scope  of 


section  503  of  Pub.  L.  92-318.  Such  re¬ 
visions  as  are  contained  in  the  rules 
have  been  made  in  order  to  bring  the 
regulations  into  conformity  with  present 
law  and  do  not  represent  any  change, 
other  than  minor  and  technical,  in  the 
program  implementation  of  the  basic 
laws. 

Other  changes.  1.  A  new  paragraph 
(3)  (n)  has  been  added  to  §  112.1  to  in¬ 
dicate  that  the  term  “Replacement  or 
restoration  of  school  facilities”  includes 
amounts  approved  for  assuring  protec¬ 
tion  against  personal  injuries  resulting 
from  future  disasters.  The  new  para¬ 
graph  incorporates  statutory  language  of 
Pub.  L.  93-380,  section  302(b)  amending 
Pub.  L.  81-815,  section  16(a) . 

2.  In  §113.3(b)(5)  the  reference  to 
“buses”  in  the  first  sentence  has  been 
deleted.  A  paragraph  has  been  added  to 
prescribe  a  new  method  of  calculating 
the  amount  of  Federal  assistance  avail¬ 
able  for  replacing  school  buses  destroyed 
or  severely  damaged  by  a  disaster.  This 
change  in  the  regulation  recognizes  that 
it  is  extremely  difficult  for  local  educa¬ 
tional  agencies  to  locate  suitable  used 
buses  to  replace  those  rendered  inopera¬ 
tive  by  a  disaster,'  and  that  the  real  cost 
to  such  agencies  for  restoring  school  bus 
service  is  usually  the  cost  of  new  buses 
less  any  reimbursement  for  those  lost  or 
any  State  subsidy.  At  present,  the  limit  of 
Federal  assistanse  for  destroyed  or  se¬ 
verely  damaged  buses  is  the  “fair  market 
value”  of  repair  or  replacement  of  each 
bus  damaged  or  destroyed,  less  reim¬ 
bursement  for  loss.  The  new  provision 
sets  the  maximum  amount  of  assistance 
at  actual  cost  less  certain  adjustments. 

3.  A  new  §  115.27  has  been  added  to 
provide  for  the  implementation  of  the 
“saving  clauses”  in  sections  304(b)(1), 
305(b)(2)(A)  and  305(b)(2)(B)  of  Pub. 
L.  93-380  which  relate  to  Pub.  L.  81- 
874.  The  new  section  references  the  stat¬ 
utory  provisions  and  prescribes  the 
method  of  computing  the  basis  for  eligi¬ 
bility  for  section  305(b)  (2)  (B)  of  Pub.  L. 
93-380.  The  basis  for  the  method  of  com¬ 
putation  is  the  Pub.  L.  81-874  section  3 
ADA  as  determined  under  the  regulation 
for  each  of  the  three  eligibility  periods 
created  by  Pub.  L.  93-380. 

4.  References  in  §5  114.58(e)  and  114.- 
62(c)  (2)  and  in  the  appended  Guidelines, 
§§2.8,  3.3(b)(4)  and  3.3(b)(5)  to  ap¬ 
proval  or  disapproval  authority  vested  in 
the  Regional  OE  Program  Officer  have 
been  rewritten.  No  approval  or  disap¬ 
proval  authority  is  vested  in  such  officers 
under  these  provisions  as  rewritten  in 
the  instances  cited;  the  Regional  OE 
Program  Officer  only  has  authority  to  re¬ 
view  and  recommend  approval  or  disap¬ 
proval  of  certain  aspects  of  project  appli¬ 
cations.  This  change  was  made  in  order 
to  bring  the  regulations  and  guidelines 
into  conformity  with  section  403(c)  (2)  of 
the  General  Education  Provisions  Act, 
as  amended  by  section  503(c)  of  the  Edu¬ 
cation  Amendments  of  1974  (relating  to 
delegations  of  certain  functions  to  re¬ 
gional  offices). 

5.  The  definition  of  “Parent-pupil  sur¬ 
vey”.  as  provided  in  §§  114. l(r)  and  115.3 
(j),  has  been  partially  rewritten  to  in¬ 


dicate  that  if  a  parent  of  a  child  claimed 
as  federally-connected,  is  a  parent  on 
active  duty  in  the  uniformed  services 
(as  defined  in  section  102  of  the  Career 
Compensation  Act  of  1949),  there  is  no 
requirement  that  the  parent  and  the 
child  reside  together.  In  the  past,  the 
uniformed  services  clause  has  been  ad¬ 
ministered  in  such  a  manner  as  to  re¬ 
quire  that  the  federally-connected  child 
reside  with  the  parent  who  is  on  active 
duty  in  the  uniformed  services.  The  pro¬ 
posed  regulations  reflected  this  view  in 
the  “parent-pupil  survey”  form  require¬ 
ments.  Under  the  revised  regulations,  it 
will  not  be  necessary  to  establish  whether 
the  child  is  residing  with  the  uni¬ 
formed  services  parent.  All  that  will  be 
required  to  be  ascertained  initially  will 
be  the  name,  rank,  serial  number,  and 
branch  of  service  of  such  parent.  This 
change  has  been  made  because  it  is  now 
felt  that  the  position  most  in  keeping 
with  the  statutory  language  and  the 
legislative  history  of  the  clause  is  not  to 
impose  such  requirement. 

6.  The  provision  in  proposed  S  115.51 
(b)  requiring  a  family  moving  into  hous¬ 
ing  on  Federal  property  to  occupy  such 
housing  within  90  days  of  the  beginning 
of  the  school  term  in  order  to  permit  the 
children  in  such  family  to  attend  a  “sec¬ 
tion  6”  school  has  been  changed.  As  re¬ 
vised,  the  regulation  will  require  only 
that  the  family  occupy  the  housing  with¬ 
in  90  days  of  the  actual  reporting  date 
at  the  Federal  installation.  It  is  be¬ 
lieved  that  the  original  provision  worked 
unfairly  against  children  whose  fam¬ 
ilies  moved  to  a  Federal  installation  in 
the  middle  of  a  school  term  and  could 
not  reasonably  be  expected  to  occupy 
Federal  housing  within  the  time  period 
allotted.  By  providing  more  of  an  oppor¬ 
tunity  for  children  of  Federal  personnel 
transferred  during  the  school  year  to 
attend  “section  6”  schools,  the  revised 
rule  will  cause  less  of  a  disruption  in  the 
education  of  such  children. 

7.  In  addition  to  the  above,  several 
minor  changes  have  been  made  to  cor¬ 
rect  clerical  errors  or  to  affect  technical 
matters.  In  the  case  of  the  amendments 
to  the  regulation  described  in  2  and  3 
above,  after  deliberation,  it  has  been 
determined,  pursuant  to  5  U.S.C.  8  553, 
that  inviting  comments  from  the  public 
with  respect  to  such  amendments  is  un¬ 
necessary  in  view  of  the  minor  and  tech¬ 
nical  nature  of  the  amendments  in¬ 
volved.  Moreover,  in  the  case  of  the 
amendment  described  in  2,  since  the  in¬ 
cidence  of  major  disasters  cannot  be  pre¬ 
dicted  with  certainty,  it  is  believed  ap¬ 
propriate  in  the  public  interest  that  the 
amendment  should  take  effect  as 
promptly  as  possible  in  order  to  afford 
possibly  affected  school  districts  the 
benefits  of  this  broadened  form  of  dis¬ 
aster  assistance. 

Effective  date:  Pursuant  to  section  431 
(d)  of  the  General  Education  Provisions 
Act,  as  amended  (20  U.S.C.  1232(d)) 
these  regulations  have  been  transmitted 
to  the  Congress  concurrently  with  the 
publication  of  this  document  in  the  Fed¬ 
eral  Register.  That  section  provides 
that  regulations  subject  thereto  shall 
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become  effective  cm  the  forty-fifth  day 
following  the  date  of  such  transmission, 
subject  to  the  provisions  therein  con¬ 
cerning  Congressional  action  and  ad¬ 
journment. 

(Catalog  at  Federal  Domestic  Assistance 
Program  No.  13.477,  School  Construction 
Assistance  In  Federally  Affected  Areas — 
Construction),  and  (Catalog  of  Federal  Do¬ 
mestic  Assistance  Program  No.  13.478,  School 
Assistance  in  Federally  Affected  Areas — 
Maintenance  and  Operation) 

Dated:  March  12, 1975. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 
Approved:  March  31, 1975. 

Casper  W.  Weinberger, 
Secretary  of  Health, 
Education,  and  Welfare. 

PART  112— SCHOOL  CONSTRUCTION  AS¬ 
SISTANCE  IN  CASES  OF  CERTAIN 
DISASTERS 

Subpart  A — Definitions 

Sec. 

112.1  Definitions. 

Subpart  B — Financial  Assistance 

112.2  Eligibility  for  financial  assistance. 

112.3  Payments. 

Subpart  C — Applications 

112.8  Applications. 

112.10  Determination  of  priorities  among 

applications. 

112.11  Prohibition  against  payment  for  re¬ 

ligious  worship  or  instruction. 

Subpart  D — General 

112.16  Applicability  of  General  Provisions 
Regulations. 

Authority:  Section  16,  (79  Stat.  1158) 
added  to  Pub.  L.  81-815  (20  U.S.C.  646)  as 
amended,  unless  otherwise  noted. 

Subpart  A — Definitions 
§  112.1  Definitions. 

As  used  in  this  part — 

(a)  “Act”  means  Pub.  L.  815,  81st  Con¬ 
gress  (64  Stat.  976),  as  amended,  section 
16  of  which  was  added  by  the  first  section 
of  Pub.  L.  89-313  (79  Stat.  1158). 

(20  U.S.C.  646) 

(b)  “Complete  application”  means  a 
preapplication,  Exhibit  M-4  of  Federal 
Management  Circular  74-7  and  such 
other  supplemental  information  as  the 
Commissioner  may  request. 

(20  U.S.C.  636(b)  (1),  646(c)^ 

(c)  “Filed”  means  that  all  necessary 
parts  of  the  preapplication  or  the  com¬ 
plete  application,  as  appropriate,  bear¬ 
ing  the  required  certification  and  veri¬ 
fications  by  the  State  educational 
agency,  are  received  by  the  Commis¬ 
sioner  on  or  before  the  applicable  filing 
date. 

(20 U.S.C. 636(a),  (b) (2)  (B),(c)) 

(d)  “Initial  equipment"  means  any 
movable  equipment  necessary  and  ap¬ 
propriate  to  equip  school  facilities. 

(20  U.S.C.  645(9),  646(a)) 

(e)  “Incident  period”  means  those 
days  officially  designated  by  the  Presi¬ 
dent  or  his  representative  as  the  dates 
upon  which  major  disaster  damages 
occurred. 


(20  U.S.C.  646) 

(f)  “Latent  damages”  means  those 
damages  which,  in  the  judgment  of  the 
Commissioner,  constitute  disaster  caused 
damages  to  school  facilities  which  may 
not  be  apparent  immediately  following 
the  incident  period  of  the  disaster. 

(20  U.S.C.  646(a)) 

(g)  “Local  educational  agency”  as 
used  in  this  part  is  defined  in  sections 
15(11)  and  16(a)(1)(A)  of  the  Act.  If 
the  local  education  agency  as  so  defined 
does  not  have  the  responsibility  for  pro¬ 
viding  school  facilities,  and  that  respon¬ 
sibility  is  vested  in  a  State,  county,  city, 
or  town  agency,  then  the  term  shall  in¬ 
clude  such  an  agency,  together  with  the 
agency  having  exclusive  administrative 
control  and  direction  of  other  phases  of 
free  public  education. 

(20  U.S.C.  645(11),  646(a)  (1)  (A) ) 

(h)  “Major  disaster  area”  means  an 
area  which  is  determined,  pursuant  to 
sections  102(2)  and  301  of  the  Disaster 
Relief  Act  of  1974  to  have  suffered,  after 
August  30,  1965,  a  major  disaster  as  a  re¬ 
sult  of  any  flood,  drought,  fire,  hurricane, 
earthquake,  storm,  or  other  catastrophe 
which  is  or  threatens  to  be  of  sufficient 
severity  and  magnitude  to  warrant  dis¬ 
aster  assistance  by  the  Federal  Govern¬ 
ment.  That  certification  which  is  re¬ 
quired  by  section  301  of  the  Disaster 
Relief  Act  of  1974  by  the  Governor  of  the 
State  in  which  such  an  area  is  located 
(relating  the  need  for  disaster  assistance 
in  that  area  and  providing  assurance  of 
the  expenditure  of  a  reasonable  amount 
of  the  funds  of  the  government  of  that 
State,  or  of  a  political  subdivision 
thereof)  will  be  accepted  to  meet  the 
certification  requirement  contained  in 
section  16(a)(2)  of  the  Act,  if  it  con¬ 
tains  sufficient  information  to  meet  the 
purposes  of  that  section. 

(20  U.S.C.  646(a)(1)(A),  (a)(2),  1224(c); 
42  U.S.C.  4402(1)) 

(i)  ‘“Member”  of  a  school  shall  be  de¬ 
termined  in  accordance  with  State  law 
or  regulation.  In  the  absence  of  State  law 
or  regulation,  such  a  member  is  a  child 
who  has  presented  himself  at  school  and 
has  been  placed  on  the  current  roll.  Such 
a  child  shall  be  considered  a  member 
from  the  date  of  enrollment  until  he 
permanently  leaves  the  school.  Perma¬ 
nent  leaving  shall  be  determined  under 
State  rules  if  such  are  applicable,  but  the 
date  of  permanent  withdrawal  shall  be 
the  date  on  which  it  is  officially  known 
that  the  pupil  has  left  school,  and  not 
necessarily  the  first  day  after  the  date 
of  last  attendance.  Notwithstanding  the 
above,  if  contracts  to  make  tuition  pay¬ 
ments  with  regard  to  certain  children  are 
utilized,  then  membership  shall  be  deter¬ 
mined  in  accordance  with  the  provisions 
of  section  15(5)  of  the  Act. 

(20  U.S.C.  645(5)) 

(j)  “Membership”  means  the  sum  of 
members  of  a  school  as  defined  in  $  112.1 

(i). 

(20  U.S.C.  645(6)) 


(k)  “Minimum  school  facilities”  means 
the  lesser  of  either  (1)  or  (2) :  (1)  Those 
school  facilities  necessary  (i)  to  operate 
a  program  of  free  public  education  for 
the  membership  of  the  applicant  at  nor¬ 
mal  capacity  in  accordance  with  the  laws 
and  customs  of  the  State,  plus  (ii)  to 
serve,  in  the  facilities  of  such  agency, 
those  children  referred  to  in  section  16 
(a)  (5)  (B)  of  the  Act,  or 

(2)  Those  school  facilities  which  (1) 
existed  prior  to  the  disaster  (limited, 
however,  to  replacement  of  such  areas 
in  like-kind),  plus  (ii)  are  necessary  to 
serve,  in  the  facilities  of  such  agency, 
those  children  referred  to  in  section  16 
(a)  (5)  (B)  of  the  Act. 

(3)  Such  term  does  not  include  (i) 
athletic  stadiums  or  structures  or  facili¬ 
ties  intended  primarily  for  athletic  ex¬ 
hibitions,  contests,  or  games  or  other 
events  for  which  admission  is  to  be 
charged  to  the  general  public;  or  (ii) 
interests  in  land  and  off  site  improve¬ 
ments. 

(4)  Such  term  may  include  an  audi¬ 
torium  or  gymnasium,  or  both,  if  justi¬ 
fied  by  the  size  of  the  school's  enrollment, 
the  educational  program  to  be  conducted 
and  the  standards  and  practices  in  the 
State.  Such  facilities  may  provide  seating 
only  for  the  capacity  of  the  student  en¬ 
rollment. 

(5)  Air  conditioning  may  be  provided 
to  replace  any  air  conditioning  which 
existed  prior  to  the  disaster.  If  no  such 
air  conditioning  existed  prior  to  the  dis¬ 
aster,  then  it  may  be  provided  as  mini¬ 
mum  school  facilities  in  all  States  which 
are  in  whole  or  in  part  south  of  the  39° 
parallel,  provided  a  letter  is  obtained 
from  the  authorized  representative  of 
the  State  that  air  conditioning  is  being 
provided  in  school  facilities  currently  be¬ 
ing  constructed  solely  with  State  and 
local  funds.  Such  air  conditioning  may 
be  provided  in  any  other  State  only  if 
such  letter  is  obtained  and  supported  by 
a  survey  which  substantiates  that  air 
conditioning  is  provided  in  a  majority  of 
recently  constructed  school  facilities 
within  the  State. 

(20  U.S.C.  645  (9),  (10) ,  646(a)  (5) ) 

(l)  “Normal  capacity”  of  a  schoolroom 
means  the  number  of  pupil  stations 
which  the  room  accommodates  under  or¬ 
dinary  conditions  in  accordance  with  the 
laws  and  customs  of  the  State  governing 
free  public  education. 

(20  U.S.C.  646(a)) 

(m)  “Preapplicatlion”  means  Exhibit 
M-l  of  FMC  74-7  and  such  supplemental 
information  as  may  be  requested  by  the 
Commissioner. 

(20  U.S.C.  646(C)) 

(n)  “Replacement  or  restoration  of 
school  facilities”  means  the  reconstruc¬ 
tion  of  school  facilities  on  the  existing 
foundation  and  the  making  of  substantial 
structural  repairs  to  school  facili¬ 
ties  which  were  seriously  damaged  or 
destroyed. 

(1)  Such  term  does  not  include  the 
making  of  urgent  repairs  to  protect  the 
school  facilities  from  further  damage  or 
deterioration  or  to  render  the  school  fa- 
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cllities  immediately  available  for  the  pro¬ 
viding  of  free  pubUc  education. 

(2)  Such  term  Includes  reasonable  ex¬ 
penditures  in  order  to  avoid  or  reduce 
future  flood  losses  (including  relocation) , 
in  accordance  with  Executive  Order 
11296.  The  reasonableness  of  such  ex¬ 
penditures  will  be  determined  by  the 
Commissioner  on  an  individual  basis, 
based  upon  such  factors  as  (i)  a  com¬ 
parison  of  such  expenditures  with  the 
cost  of  restoring  or  replacing  the  fa¬ 
cility  excluding  such  expenditures,  (ii) 
the  probable  consequence  of  a  failure  to 
make  such  expenditures,  and  (lii)  com¬ 
parative  cost  of  alternative  methods  of 
avoiding  or  reducing  future  flood  losses. 

(3)  Such  term  includes  such  additional 
amounts  that  the  Commissioner  may  ap¬ 
prove  in  order  to  assure  that  the  facili¬ 
ties,  as  restored  or  replaced,  will  afford 
appropriate  protection  against  personal 
injuries  resulting  from  a  disaster. 

(20  U.S.C.  646(a);  E.O.  11296;  88  Stat.  522) 

(o)  “Replacement  of  area  in  like- 
kind”  means  the  cost  of  replacing  or  re¬ 
storing  the  total  area  of  the  facility  seri¬ 
ously  damaged  or  destroyed  which  was 
in  use  at  the  time  of  the  disaster  with  a 
similar  permanent  or  temporary  facility. 
Permanent  school  facilities  include  those 
facilities  which  are  erected  or  con¬ 
structed  on  the  site  for  school  purposes, 
affixed  to  the  site  and  which  have  a  uti¬ 
lization  period  of  not  less  than  20  years 
from  the  date  of  being  so  affixed.  Tem¬ 
porary  school  facilities  means  all  other 
school  facilities,  including  those  facili¬ 
ties  which  (1)  may  be  classified  as  port¬ 
able,  relocatable,  demountable,  mobile 
trailers  or  frame  structures  and  (2)  are 
moved  onto  the  site  for  an  indefinite  pe¬ 
riod.  An  applicant  may  use  the  amount 
estimated  as  necessary  to  replace  or  re¬ 
store  temporary  facilities  to  instead  con¬ 
struct  permanent  facilities. 

(20  U.S.C.  646(a)) 

(p)  “Seriously  damaged”  means  that 
a  school  facility,  structure  or  a  portion 
thereof  has  been  rendered  unusable  or 
partly  unusable  for  school  purposes  for 
an  extended  period  of  time. 

(20  U.S.C.  646(a)  (1),  (3)) 

(q)  “School  facilities”  includes  such 
facilities  as  defined  in  section  15(9)  of 
the  Act.  Such  term  includes  only  such 
facilities  which  (1)  were  in  use  prior  to 
the  occurrence  of  a  major  disaster,  in¬ 
cluding  classrooms  and  related  facilities; 
(2)  are  newly  constructed  facilities  which 
the  applicant  accepted  from  the  builder 
as  being  completed;  and  (3)  are  facili¬ 
ties  for  the  replacement  or  restoration  of 
which  the  local  educational  agency  or 
public  agency  is  legally  responsible  under 
the  State  law. 

(20  UA.C.  645  (9),  (10),  646(a)  (1),  (3).  (4)) 

(r)  “Total  square  feet  of  floor  area” 
means  the  sum  of  square  feet  of  a  facil¬ 
ity  in  use  for  school  purposes  at  the  time 
of  the  disaster  from  the  exterior  wall  sur¬ 
face  to  exterior  wall  surface,  at  the  re¬ 
spective  floor  levels. 

(20  UJB.C.  646(a) ) 


Subpart  B — Financial  Assistance 

§  112.2  Eligibility  for  financial  assist¬ 
ance. 

(a)  Eligibility  for  financial  assistance 
wlH  be  determined  in  accordance  with 
the  provisions  of  the  Act,  and  section 
7(a)  (4)  of  Pub.  L.  81-874. 

(20  U.S.C.  241-1  (a)  (4) ,  646(a)  (6) ) 

(b)  In  all  cases  determined  pursuant 
to  clause  (a)  (1)  (A)  of  section  16,  if  the 
Commissioner  finds  that  funds  other 
than  Federal  funds  will,  in  the  near  fu¬ 
ture,  become  available  to  the  local  edu¬ 
cational  agency  specifically  for  the  pur¬ 
pose  of  providing  school  construction 
assistance  in  cases  of  such  disasters,  then 
Federal  financial  assistance  may,  to  the 
extent  that  such  funds  are  to  become  so 
available,  be  in  the  form  of  a  repayable 
advance  subject  to  repayment,  without 
interest,  when  available. 

(20  U.S.C.  646(a) ) 

(c)  Factors  which  the  Commissioner 
will  consider  when  determining  whether 
damages  require  restoration  or  replace¬ 
ment  under  section  16  of  the  Act  (as  con¬ 
trasted  with  minor  repairs  authorized 
under  section  7(b)  of  Pub.  L.  81-874  (20 
U.S.C.  241-1)  include  the  following: 

( 1 )  The  ratio  of  section  16  funds  avail¬ 
able  to  the  total  estimated  cost  of  re¬ 
placement  or  restoration  of  destroyed  or 
seriously  damaged  facility: 

(2)  The  speed  at  which  such  replace¬ 
ment  or  restoration  may  be  accomplished 
with  the  local,  State,  and  Federal  funds 
available; 

(3)  Whether  the  remaining  structure 
must  be  razed  before  replacement  or  res¬ 
toration  can  commence ; 

(4)  Whether  the  applicant  intends  to 
rebuild  on  another  site; 

(5)  Whether  the  applicant  plans  res¬ 
toration  which  will  differ  significantly 
from  the  original  design  of  the  structure 
that  was  damaged; 

(6)  Whether  the  applicant  plans  to 
use  the  amount  estimated  as  necessary 
to  repair  or  restore  the  damaged  facility 
to  construct  additional  square  footage 
rather  than  to  repair  the  damaged  fa¬ 
cilities;  and 

(7)  Whether  an  insurance  settlement 
is  made  on  the  basis  of  major  structural 
damage  to  the  facility. 

(d)  Federal  financial  assistance  under 
section  16  of  the  Act  will  be  limited  to 
the  amount  deemed  by  the  Commis¬ 
sioner  to  be  necessary  as  additional  as¬ 
sistance  (after  considering  practicably 
available  local,  State  or  Federal  re¬ 
sources)  in  order  for  the  local  educa¬ 
tional  agency  to  provide  for  the  replace¬ 
ment  or  restoration  of  minimum  school 
facilities  destroyed  or  seriously  damaged 
as  a  result  of  a  major  disaster : 

(1)  When  such  a  school  facility  is 
seriously  damaged  but  not  destroyed, 
financial  assistance  under  this  section 
will  be  limited  to  the  lesser  of  the  follow¬ 
ing  costs,  as  determined  by  the  Com¬ 
missioner. 

(i)  The  cost  of  restoring  the  facility 
on  the  same  foundation  on  the  same 
site;  or 


(ii)  The  cost  of  replacing  the  facility 
on  the  same  site  or  a  new  site; 

(2)  When  such  a  school  facility  Is  de¬ 
stroyed,  financial  assistance  under  this 
section  may  be  provided  to  replace  the 
facility,  at  the  existing  site  or  at  a  new 
site,  whichever  costs,  as  determined  by 
the  Commissioner,  will  be  the  lesser; 

(3)  Costs  for  replacement  or  restora¬ 
tion  may  include,  if  appropriate,  the  cost 
of  demolition  of  all  or  part  of  the  af¬ 
fected  portion  of  the  seriously  damaged 
or  destroyed  facility  and  the  cost  of  re¬ 
placement,  with  public  school  facilities, 
of  those  minimum  private  elementary  or 
secondary  school  facilities  which  were 
destroyed  and  which  will  not  be  re¬ 
placed. 

(e)  Assistance  will  be  provided  under 
section  16  of  the  Act  only  if  the  Com¬ 
missioner,  after  consultation  with  ap¬ 
propriate  State  and  local  educational 
agencies,  finds  that  the  replacement  or 
restoration  of  the  seriously  damaged  or 
destroyed  school  facilities  (1)  would  not 
be  inconsistent  with  overall  State  plans 
with  respect  to  the  construction  of 
school  facilities;  and  (2)  includes  such 
reasonable  steps  as  may  be  desirable  to 
minimize  future  Federal  expenditures 
for  flood  protection  and  flood  disaster 
relief  in  accordance  with  Executive 
Order  11296. 

(20  U.S.C.  646(C) ;  E.O.  11296) 

(f)  Federal  financial  assistance  pro¬ 
vided  under  section  16  of  the  Act  (as 
being  necessary  to  enable  the  local 
educational  agency  to  provide  the  needed 
minimum  school  facilities) ,  will  not  ex¬ 
ceed  (1)  the  total  needed  to  pay  for  the 
costs  of  construction  incident  to  the  re¬ 
placement  or  restoration  of  school  facili¬ 
ties  destroyed  or  seriously  damaged  as  a 
result  of  a  major  disaster,  and  (2)  the 
amount  needed  to  provide  the  minimum 
school  facilities  needed  to  serve,  in  the 
facilities  of  said  agency,  children  who 
but  for  the  serious  damage  to  or  destruc¬ 
tion  of  private  facilities  would  be  served 
by  said  private  facilities  (less  all 
amounts  available  to  the  applicant 
specifically  for  such  a  purpose  from  local, 
State,  other  Federal  sources,  and  from 
the  proceeds  of  insurance  on  the  school 
facilities  destroyed  or  seriously  damaged 
as  a  result  of  the  major  disaster).  The 
applicant  will  be  expected  to  prosecute 
insurance  claims  promptly  and  to  the 
full  legal  limit.  It  is  not  necessary  to  re¬ 
place  facilities  destroyed  or  seriously 
damaged  with  identical  facilities,  pro¬ 
vided  that  the  replacement  facility  con¬ 
stitutes  replacement  of  area  in  like-kind 
with  minimum  school  facilities. 

(20  U.S.C.  646(a)) 

(g)  Funds  available  for  replacement  or 
restoration  of  school  facilities  destroyed 
or  seriously  damaged  as  a  result  of  a 
major  disaster  include: 

(1)  All  unobligated  or  unencumbered 
non-Federal  funds  which  the  Commis¬ 
sioner  determines  have  been  set  aside 
in  the  nature  of  an  insurance  reserve  for 
the  purpose  of  replacing  or  restoring 
those  school  facilities  of  the  applicant 
that  are  destroyed  or  seriously  damaged; 
and 
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(2)  The  proceeds  of  bonds  that  have 
been  voted  specifically  for  the  replace¬ 
ment  of  a  school  facility  which  is  de¬ 
stroyed  or  seriously  damaged. 

(3)  If  funds  described  in  (g)(1)  or 
(g)  (2)  of  this  section  are  not  immedi¬ 
ately  available,  the  Commissioner  may 
provide  assistance  in  the  form  of  an 
advance  to  be  repaid,  without  interest, 
from  such  proceeds  when  they  become 
available  as  determined  by  the 
Commissioner. 

(20  U.S.C.  646(a)  (4),  (6)) 

<h)  The  school  facility  so  provided 
must  be  functional  and  not  elaborate  in 
design  or  extravagant  in  the  use  of 
materials  in  comparison  with  school 
facilities  of  a  similar  type  constructed  in 
the  State  within  recent  years.  All  re¬ 
placement  or  restoration  work  must  be 
undertaken  in  an  economical  manner. 

(20  U.S.C.  646(a)(4),  (c) ) 

(i)  All  determinations  made  by  the 
Commissioner  under  this  part  shall'  be 
made  only  after  consultation  with  the 
appropriate  State  educational  agency 
and  local  educational  agency. 

(20  U.S.C.  646(C)) 

§112.3  Payments. 

(a)  Payments  to  an  applicant  in  a 
major  disaster  area  under  section  16  of 
the  Act  will  be  made  only  on  the  basis 
of  a  complete  application  which  satis¬ 
fies  the  conditions  for  payment  pre¬ 
scribed  by  section  16  of  the  Act  and  the 
regulations  in  this  part. 

(b)  Upon  approval  of  the  complete  ap¬ 
plication  of  a  local  educational  agency 
under  section  16  of  the  Act,  the  Commis¬ 
sioner  may  pay  to  such  agency  an  amount 
equal  to  10  per  centum  of  the  estimated 
cost  of  the  construction  incident  to  the 
replacement  or  restoration  of  the  school 
facilities  destroyed  or  seriously  damaged 
as  a  result  of  a  major  disaster. 

(c)  No  construction  contract  exceed¬ 
ing  the  estimated  cost  as  shown  in  the 
project  application  shall  be  entered  into 
without  prior  approval. 

(20  U.S.C.  636(b)(1),  646  (a),  (c).  (d), 
1232(c)) 

Subpart  C — Applications 
§  112.8  Applications. 

(a)  Federal  financial  assistance  under 
section  16  of  the  Act  will  be  provided  on 
the  basis  of  a  complete  application 
which  is  filed  by  an  applicant,  and  which 
sets  forth  the  basis  for  eligibility  for  such 
assistance  and  identifies  the  project  or 
projects  for  which  such  assistance  is  re¬ 
quested. 

(b)  A  preapplication  must  be  filed  with 
the  Commissioner  through  the  appro¬ 
priate  State  educational  agency  on  or 
before  90  days  following  that  date  on 
which  the  area  in  which  the  local  educa¬ 
tional  agency  is,  in  whole  or  in  part, 
located  is  designated  as  being  within  a 
major  disaster  area  except  that  whenever 
such  date  falls  on  a  Saturday,  Sunday 
or  Federal  holiday,  the  final  day  for  filing 
the  application  shall  be  the  next  succeed¬ 
ing  business  day.  The  complete  applica¬ 
tion  must  be  filed  with  the  Commissioner 


within  90  days  of  the  notice  of  preappli¬ 
cation  review  action.  In  the  event  that 
necessary  decision-making  processes  at 
local  and  State  levels  prevent  the  filing 
of  a  preapplication  by  the  applicable 
filing  date,  a  “letter  of  intent”  to  file  a 
preapplication  within  180  days  and  a 
complete  application  within  360  days 
after  the  occurrence  of  the  disaster  must 
be  filed  with  the  Commissioner. 

(20  U.S.C.  636(b)(1),  646(C)) 

§  112.10  Determination  of  priorities 
among  applications. 

(a)  The  Commissioner  will  determine 
the  order  of  priority  for  all  applications 
involving  the  replacement  or  restoration 
of  school  facilities,  the  destruction  of  or 
serious  damage  to  which  requires  the  re¬ 
location  of  students.  Such  applications  of 
all  local  educational  agencies  will  be  as¬ 
signed  priorities  in  descending  order  on 
the  basis  of  the  percentage,  that  the 
total  number  of  children  in  the  school 
district  who  are  so  relocated  (after  de¬ 
ducting  the  number  of  children  within 
the  local  educational  agency  who  were 
considered  in  connection  with  another 
such  priority  with  respect  to  the  same 
disaster)  bears  to  the  total  memberships 
of  all  schools  in  the  school  district.  Such 
membership  will  be  determined  on  the 
basis  of  the  latest  and  best  information 
available.  For  the  purpose  of  this  sec¬ 
tion,  the  number  of  children  reported  as 
requiring  relocation  must  include  the 
number  of  children  displaced  from  pri¬ 
vate  schools  as  a  result  of  the  major  dis¬ 
aster  who  are  to  be  served  by  the  local 
educational  agency  and  who,  but  for  the 
destruction  of  the  private  school  facili¬ 
ties,  would  be  served  by  the  private  facili¬ 
ties. 

(b)  All  other  applications  for  the  re¬ 
placement  or  restoration  of  school  facili¬ 
ties  destroyed  or  seriously  damaged  as  a 
result  of  a  major  disaster  will  be  assigned 
priorities  lower  than  the  priorities  as¬ 
signed  under  paragraph  (a)  of  this  sec¬ 
tion.  Priorities  will  be  assigned  to  school 
facilities  under  this  paragraph  (b)  on  the 
basis  of  the  amount  of  financial  assist¬ 
ance  requested,  and  estimated  by  the 
Commissioner  to  be  reasonable  in 
amount,  in  comparison  with  the  unused 
bond  sale  capacity  for  public  school 
facilities  available  to  the  school  district 
in  which  the  school  facility  to  be  restored 
or  replaced  was  located.  The  unused  bond 
sale  capacity  will  be  computed  on  the 
basis  of  facts  as  of  the  date  of  the  deter¬ 
mination  of  the  disaster.  Such  applica¬ 
tions  of  all  local  educational  agencies 
will  be  assigned  priorities  in  descending 
order  on  the  basis  of  the  percentage  that 
the  amount  of  the  financial  assistance  so 
determined  with  respect  to  all  such  ap¬ 
plications  (after  deducting  the  amount 
of  such  financial  assistance  under  such 
applications  previously  assigned  to  prior¬ 
ity  in  accordance  with  the  order  of  their 
consideration  that  is  specified  by  the 
local  education  agency)  bears  to  the  un¬ 
used  bond  sale  capacity  available  to  the 
school  district  in  which  the  school  facil¬ 
ity  to  be  restored  or  replaced  was  located. 
(20  U.S.C.  646  (b),  (c)) 


§  112.11  Prohibition  against  payment 
for  religious  worship  or  instruction. 

Nothing  contained  in  the  Act  or  the 
regulations  in  this  part  shall  be  con¬ 
strued  to  authorize  the  use  of  payments 
made  under  the  Act  for  religious  worship 
or  instruction. 

(20  U.S.C.  646(a)(6);  241-l(a)(4)) 

Subpart  D — General 

§  112.16  Applicability  of  general  provi¬ 
sions  regulations. 

(a)  Provisions  contained  in  Parts  100 
and  100a  of  the  regulations  entitled 
“General  Provisions  for  Office  of  Educa¬ 
tion  Programs”  are  applicable  to  pro¬ 
grams  conducted  under  the  Act,  with  the 
following  exceptions: 

(1)  Section  100a.26(b)  (Criteria  for 
review  of  applications) ; 

(2)  Section  100a.  161  (Title  to  site) ; 

(3)  Subpart  L,  §§  100a.209-220  (Prop¬ 
erty  management  requirements) ; 

(4)  Section  100a.233  (Sale  of  real  and 
personal  property) ;  and 

(5)  Section  100a.235  (Other  program 
income) . 

(b)  It  should  be  noted  that  certain  of 
the  provisions  in  such  regulations  are 
not,  by  their  own  terms,  pertinent  to 
activities  which  may  be  conducted  pursu¬ 
ant  to  the  Act,  such  as: 

(1)  Section  100a.  19  (Cooperative  ar¬ 
rangements)  ; 

(2)  Section  100a. 43  (Application  foi 
Federal  assistance  (nonconstruction 
projects) ) ; 

(3)  Section  100a.45  (Application  for 
Federal  assistance  (short  form) ) ; 

(4)  Section  100a.62  (Payment  meth¬ 
ods  for  nonconstruction  projects) ; 

(5)  Section  100a.82  (Institutions  of 
higher  education) ; 

(6)  Section  100a.83  (Nonprofit  orga¬ 
nizations)  ; 

(7)  Subpart  H,  §8  100a.90-94  (Match¬ 
ing  and  cost  sharing) ; 

(8)  Section  100a.l22  (Loan  guar¬ 
antees)  ; 

(9)  Section  100a.234  (Royalties) ;  and 

(10)  Section  100a.258  (Leasing  facili¬ 
ties)  . 

PART  113— ASSISTANCE  FOR  CURRENT 
SCHOOL  EXPENDITURES  IN  CASES  OF 
CERTAIN  DISASTERS 

Subpart  A — Definitions 

Sec. 

113.1  Definitions. 

Subpart  B — Financial  Assistance  in  Areas 
Affected  by  Major  Disasters 

113.2  Financial  assistance  for  providing 

free  public  education  pursuant  to 
section  7(a)  of  the  Act. 

113.3  Assistance  for  the  replacement  of 

supplies,  equipment,  and  for  leas¬ 
ing  of  facilities  pursuant  to  section 
7(b)  of  the  Act. 

Subpart  C — Applications 

113.8  Applications.  / 

1 13.9  Dates  for  filing  applications. 

113.10  Notification  to  applicants. 

113.11  Reports. 

113.12  Inadequacy  of  Federal  funds' 

113.13  Method  of  payment. 

113.14  Prohibition  on  payment  tor  reli¬ 

gious  worship  or  instruction. 
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113.18  Application  of  General  Provisions 
Regulations. 

Authority  :  Sec.  7  of  Pub.  L.  81-874,  as 
amended,  79  Stat.  1158  (20  U.S.C.  241-1), 
unless  otherwise  noted. 

Subpart  A — Definitions 

§  113.1  Definitions. 

As  used  in  this  part — 

(a)  “Act”  means  Pub.  L.  874,  81st  Con¬ 
gress  (64  Stat.  1100),  as  amended,  sec-, 
tion  7  of  which  was  first  added  by  Pub. 
L.  89-313  (79  Stat.  1159). 

(20  U.S.C.  241-1) 

(b)  “Average  daily  attendance,”  here¬ 
inafter  referred  to  as  “ADA,”  means  ADA 
as  determined  in  accordance  with  State 
law  except  (notwithstanding  any  other 
provisions  of  the  Act) ,  where  the  local 
educational  agency  in  which  a  child  re¬ 
sides  makes  or  contracts  to  make  tuition 
payment  for  free  public  education  of 
such  a  child  in  a  school  situated  in  an¬ 
other  local  educational  agency.  For  the 
purposes  of  section  7  of  the  Act,  plus  the 
attendance  of  such  a  child  at  such  school 
shall  be  considered  ( 1 )  to  be  attendance 
at  a  school  of  the  local  educational 
agency  so  making  or  contracting  to  make 
such  tuition  payment,  and  (2)  not  to  be 
attendance  at  a  school  of  the  local  edu¬ 
cational  agency  receiving  such  titution 
payment  or  entitled  to  receive  such  pay¬ 
ment  under  the  contract. 

(20  U.S.C.  241-1  (a) ,  244(10) ) 

(c)  “Complete  application”  means  an 
application  and  such  other  supplemental 
information  as  the  Commissioner  may 
request. 

(20  U.S.C.  241-1  (d)) 

(d)  “Disaster  review  team”  means  a 
group  comprised  of  representatives  of  the 
Office  of  Education,  Office  of  Facilities 
Engineering  and  Property  Management, 
(DHEW),  the  State  educational  agency 
(when  available)  and  local  educational 
agencies. 

(20  U.S.C.  241-1  (a)) 

(e)  “Filed”  means  that  all  necessary 
parts  of  the  complete  application  bearing 
the  required  certification  and  verifica¬ 
tions  by  the  State  educational  agency  are 
received  by  the  Commissioner  on  or  be¬ 
fore  the  applicable  filing  date. 

(20  TJ.S.C.  241-1  (d) ) 

(f)  “Incident  period”  means  those 
days  officially  designated  by  the  President 
or  his  representative  as  the  dates  upon 
which  major  disaster  damages  occurred. 
(20  U.S.C.  241-1) 

(g)  “Latent  damages”  means  those 
damages  which,  in  the  judgment  of  the 
Commissioner,  constitute  disaster-caused 
damages  to  instructional  and  mainte¬ 
nance  supplies,  equipment,  materials,  and 
school  facilities  which  damages  may  not 
be  apparent  immediately  following  the 
incident  period  of  the  disaster. 

(20  UB.C.  241-1  (b)) 


(h)  Local  educational  agency”  is  de¬ 
fined  in  sections  403(6)  (A)  and  7(a) 
(1)  (A)  of  the  Act. 

(20  TJ.S.C.  244(8)  (A),  241-1  (a)(1)  (A)) 

(i)  “Major  disaster  area”  means  an 
area  which  is  determined,  pursuant  to 
sections  102(a)  and  301  of  the  Disaster 
Relief  Act  of  1974  to  have  suffered,  after 
August  30,  1965,  a  major  disaster  as  a 
result  of  any  flood,  drought,  fire,  hurri¬ 
cane,  earthquake,  storm,  or  other  catas¬ 
trophe  which  is  or  threatens  to  be  of 
sufficient  severity  and  magnitude  to  war¬ 
rant  disaster  assistance  by  the  Fed¬ 
eral  Government.  That  certification 
which  section  301  of  the  Disaster  Relief 
Act  of  1974  requires  from  the  Governor 
of  the  State  in  which  such  area  is 
located  (of  the  need  for  disaster  assist¬ 
ance  in  such  area  and  the  assurance  of 
the  expenditure  of  a  reasonable  amount 
of  the  funds  of  the  government  of  that 
State,  or  of  any  political  subdivision 
thereof)  will  also  be  deemed  to  meet  the 
certification  requirement  contained  in 
section  7(a)  (2)  of  the  Act. 

(20  TJ.S.C.  241-1  (a)(1)  (A),  (a)(2);  84  TJ.S.C. 
1748)) 

(j)  “Minor  repairs”  means  that  res¬ 
toration  of  equipment,  materials,  and 
portions  of  school  and  cafeteria  facilities 
(including  site,  grading,  and  improve¬ 
ments)  to  original  condition  or  efficiency 
from  a  disaster-damaged  condition  and 
which  restoration  is  immediately  neces¬ 
sary  and  may  be  accomplished  within  a 
reasonably  short  period  of  time. 

(20  U.S.C.  241— 1  (b) ,  244  (13)) 

(k)  “School  facilities”  as  used  in  this 
part  is  defined  in  the  Act  at  section  403 
(13).  Data  must  be  submitted,  if  avail¬ 
able,  to  the  Commissioner  to  substanti¬ 
ate  that  gymnasiums  and  similar  facili¬ 
ties  are  not  intended  primarily  for  ex¬ 
hibitions  for  which  admission  is  to  be 
charged  to  the  general  public,  if  assist¬ 
ance  is  requested  with  regard  to  such 
facilities.  Such  facilities  may  include 
cafeteria  facilities. 

(20  U.S.C.  244(13)) 

(l)  “State  financial  assistance”  (or 
“State  aid”)  with  respect  to  free  public 
education  means  any  contribution,  for 
which  no  repayment  is  expected,  made  by 
a  State  to  or  on  behalf  of  a  local  educa¬ 
tional  agency  within  the  State  for  the 
support  of  free  public  education.  Such 
assistance  does  not  include  those  pay¬ 
ments  by  a  State  to  or  on  behalf  of  a 
local  educational  agency  which  are  made 
as  a  result  of  a  major  disaster. 

(20  U.S.C.  241-1  (a)  (3) ,  240(d)  (2) ) 

Subpart  B — Financial  Assistance  in  Areas 
Affected  by  Major  Disasters 

§  113.2  Financial  assistance  for  provid¬ 
ing  free  public  education  pursuant  to 
section  7(a)  of  the  Act. 

(a)  The  Commissioner  will,  upon  re¬ 
ceipt  of  a  complete  application  under 
section  7(a)  and  approval  thereof,  pro¬ 
vide  financial  assistance,  in  amounts 
calculated  pursuant  to  section  7(a)  and 


{113.2(c).  Such  assistance  shall  com¬ 
mence  with  the  fiscal  year  in  which  the 
determination  is  published  in  the  Fed¬ 
eral  Register  that  the  local  educational 
agency  suffered  a  disaster  or  with  the 
fiscal  year  in  which  the  disaster-causing 
incident  in  the  local  educational  agency 
terminated,  whichever  is  later. 

(b)  Such  assistance  may  be  continued 
for  as  many  as  four  additional  consecu¬ 
tive  fiscal  years  after  the  fiscal  year  of 
commencement,  as  described  in  the  pre¬ 
ceding  paragraph,  on  the  basis  of  com¬ 
plete  applications  approved  during  each 
fiscal  year  for  which  assistance  is  to  be 
paid.  Thus,  there  is  a  maximum  of  five 
fiscal  years  for  which  assistance  may  be 
paid  under  section  7(a)  with  respect  to  a 
particular  disaster.  The  amount  of  such 
Federal  financial  assistance  for  providing 
free  public  education  at  a  preexisting 
level  shall  not  exceed  75  percent  during 
the  third  of  such  fiscal  years,  50  percent 
during  the  fourth  and  25  percent  during 
the  fifth,  of  the  amount  of  assistance 
paid  under  section  7(a)  for  the  second 
fiscal  year  of  such  five-year  period. 

(c)  The  amount  of  financial  assistance 
so  provided  by  the  Commissioner  to  the 
agency  for  use  during  any  fiscal  year  will 
not  exceed  the  amount  which  the  Com¬ 
missioner  determines  to  be  necessary  to 
enable  such  an  agency,  with  the  other 
funds  available  to  it  for  such  a  purpose, 
to  provide  a  level  of  education  equivalent 
to:  (1)  That  maintained  in  the  schools 
at  such  agency  prior  to  the  occurrence 
of  such  disaster,  taking  into  account  the 
additional  costs  reasonably  necessary  to 
carry  out  section  7(a)(4)  of  the  Act, 
or  (2)  that  are  required  to  meet  the 
budgeted  or  actual  current  operating  ex¬ 
penditures,  whichever  is  lesser. 

(d)  The  amount  of  unobligated  cash 
carryover  for  current  operating  expendi¬ 
tures  to  the  fiscal  year  of  the  disaster 
(from  the  fiscal  year  prior  to  the  dis¬ 
aster)  will  not  be  considered  to  be  rev¬ 
enue  available  unless  such  carryover  ex¬ 
ceeds  ten  percent  of  the  amount  budg¬ 
eted  for  current  operating  expenditures 
in  the  fiscal  year  of  the  disaster.  When 
a  carryover  balance  does  not  exist  or  a 
deficit  balance  exists,  the  creation  of  a 
carryover  balance  in  subsequent  fiscal 
years  will  not  be  considered  a  cost  for 
purposes  of  determining  Federal  assist¬ 
ance  under  section  7(a) . 

(20  U.S.C.  241-1  (a)) 

§  113.3  Assistance  for  the  replacement 
of  supplies,  equipment,  and  mate¬ 
rials  for  minor  repairs  and  for  the 
leasing  of  facilities  pursuant  to  sec¬ 
tion  7  (b)  of  the  Act. 

(a)  The  Commissioner  will  provide  an 
amount  of  assistance  which  he  deter¬ 
mines,  on  the  basis  of  a  complete  appli¬ 
cation  filed  for  assistance  under  section 
7(b)  of  the  Act  to  a  local  -educational 
agency  which  is  eligible  for  assistance 
pursuant  to  section  7(a)  of  the  Act  (fol¬ 
lowing  the  inspection  by  the  disaster  re¬ 
view  team  and  the  issuance  of  a  pro¬ 
visional  authorization) ,  that  the  follow¬ 
ing  activities  are  necessary: 
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( 1 )  To  replace  instructional  and  main¬ 
tenance  supplies,  equipment  and  mate¬ 
rials  (including  textbooks),  whether  or 
not  acquired  through  the  use  in  whole  or 
in  part  of  Federal  funds  made  available 
under  other  programs,  which  have  been 
destroyed  or  seriously  damaged  as  a  re¬ 
sult  of  a  major  disaster  and  which  will 
not  be  replaced  by  other  Federal  pro¬ 
grams, 

(2)  To  make  minor  repairs  (as  de¬ 
fined  in  §  1 13.1  <  j ) ) ,  and 

(3)  To  lease  or  otherwise  provide 
(other  than  by  the  acquisition  of  land 
or  the  erection  of  buildings)  school  and  ' 
cafeteria  facilities  needed  to  replace  tem¬ 
porarily  such  facilities  which  have  been 
made  unavailable  as  a  result  of  the  major 
disaster.  Such  lease  or  provision  may  not 
include  gymnasiums  and  similar  facilities 
intended  primarily  for  exhibitions  for 
which  admission  is  charged  to  the  gen¬ 
eral  public  or  which  have  (i)  outdoor 
seating  in  excess  of  the  total  number  of 
pupils  enrolled  in  the  school  of  the  sys¬ 
tem,  (ii)  ticket  booths  or  stands,  and  (iii) 
lighting  stands,  fixtures,  etc.,  for  night¬ 
time  events. 

(b)  Amounts  necessary  for  activities 
described  under  §  113.3(a)  may  include 
reasonable  expenditures  for: 

(1)  Preventive  work.  If  an  applicant 
incurs  expenditures  in  order  to  prevent 
disaster  damage  (such  as  expenditures 
to  keep  drains  clean,  build  dikes  to  di¬ 
vert  water  from  washing  out  play¬ 
grounds),  assistance  may  be  authorized 
if  (i)  the  work  is  done  immediately  be¬ 
fore  and  in  anticipation  of  the  disaster, 
or  during  the  disaster,  (ii)  the  work  is 
done  on  or  immediately  adjacent  to  the 
school  site,  and  (iii)  the  work  is  restricted 
to  that  which  the  Commissioner  de¬ 
termines  could  reasonably  have  been 
expected  to  prevent  further  disaster 
damage. 

(2)  Use  of  applicant-owned  equip¬ 
ment.  When  an  applicant  owns  heavy 
equipment  which  is  suitable  to  repair 
major  disaster  damage  (including  debris 
removal,  and  site  redevelopment)  and 
uses  such  equipment  to  make  necessary 
repairs,  assistance  may  be  authorized  for 
the  cost  of  the  use  of  its  equipment  to 
repair  eligible  major  disaster  damage,  at 
the  pre- disaster  rental  rate  for  similar 
equipment  in  the  area.  Applications  for 
reimbursement  for  the  use  of  such  appli¬ 
cant-owned  equipment  to  repair  eligible 
major  disater  damage  must  be  supported 
by  documentation  for  each  piece  of  equip¬ 
ment  including: 

(i)  Type  and  description  of  equip¬ 
ment: 

(ii)  Number  of  hours  used  each  spe¬ 
cific  day ; 

(iii)  Total  hours  used; 

(iv)  Description  of  location  and  work 
on  which  equipment  was  used ;  and 

(v)  Data  substantiating  pre-disaster 
rental  rate  for  similar  equipment  in  the 
same  area. 

(3)  Payment  for  work  performed  by 
applicant’s  maintenance  employees. 
When  an  applicant  uses  maintenance 
employees  during  their  regularly  sched¬ 
uled  work  hours  for  the  repair  of  disas¬ 
ter  caused  damage,  or  to  take  action  de¬ 


signed  to  prevent  more  extensive  damage, 
assistance  may  be  authorized  for  such 
work  for  the  time  during  which  the  em¬ 
ployees  would  otherwise  have  worked  at 
regularly  scheduled  school  maintenance 
work  had  there  been  no  disaster.  Addi¬ 
tional  assistance  may  also  be  authorized 
for  overtime  payments  to  such  overtime 
employees  for  the  maintenance,  repair, 
or  arrest  of  disaster-caused  damages.  All 
assistance  for  payment  of  applicant’s 
employees  will  be  based  on  the  prior 
policy  and  practice  of  the  applicant,  in¬ 
cluding  wage  rates,  in  the  payment  of 
such  employees. 

(4)  Utilities.  Assistance  may  be  author¬ 
ized  for  the  cost  of  utilities  in  temporary 
or  leased  facilities,  including  the  neces¬ 
sary  installation  costs. 

(5)  Replacement  of  equipment.  Assist¬ 
ance  may  be  authorized  at  the  fair  mar¬ 
ket  value  for  the  repair  or  replacement 
of  equipment  (including  vehicles  such 
as  automobiles,  trucks  and  tractors). 
Assistance  may  be  authorized  for  replac¬ 
ing,  rather  than  repairing  nontubular 
furniture  of  metal  construction  which 
has  been  submerged  in  salt  water  and  for 
replacing  rather  than  repairing  furniture 
of  tubular  construction  which  has  been 
submerged  in  fresh  water.  However,  as¬ 
sistance  for  replacement  costs  of  disas¬ 
ter  damaged  equipment  which  an  ap¬ 
plicant  has  obtained  as  surplus  property 
and  which  was  selected  and  procured  on 
a  basis  other  than  its  being  essential  to 
school  operation  will  be  based  upon  the 
out-of-pocket  cost  to  the  applicant  at 
the  time  of  acquisition.  The  amount  of 
Federal  major  disaster  assistance  with 
reference  to  the  repair  or  replacement 
of  seriously  damaged  or  destroyed  school 
buses  used  in  the  daily  transportation  of 
pupils  shall  be  determined  after  exami¬ 
nation  of  the  State  transportation  assist¬ 
ance  program  to  establish  the  amount, 
if  any,  of  such  State  assistance  attribut¬ 
able  to  those  buses  which  were  seriously 
damaged  or  destroyed.  Federal  aid  shall 
be  limited  to  the  actual  cost  of  repair  or 
replacement  of  those  buses  seriously 
damaged  or  destroyed  less  such  State 
transportation  assistance,  insurance  pro¬ 
ceeds,  and  salvage  or  trade-in  value  pay¬ 
able  on  such  school  buses. 

(6)  Off -site  work.  Assistance  may  be 
authorized  for  emergency  provision  of 
off-site  repairs  to  permit  access  to  school 
facilities  when  consistent  with  State  law, 
provided  that  such  work  may  not  be  done 
legally  or  expeditiously  by  another  local 
governmental  unit. 

(7)  Trees,  shrubs  and  seeding.  When 
trees  and  shrubbery  have  been  lost  or 
have  been  so  badly  damaged  as  to  re¬ 
quire  replacement,  assistance  may  be  au¬ 
thorized  for  their  replacement  with  trees 
and  shrubs  of  like  type,  but  not  to  exceed 
the  cost  of  the  size  customarily  used  for 
new  plantings  on  the  sites  of  newly  con¬ 
structed  school  facilities  within  the  State. 

(8)  Architectural  and  engineering  fees. 
Assistance  for  architectural  and  engi¬ 
neering  fees  which  are  related  to  author¬ 
ized  minor  repairs  or  replacements  may 
be  authorized.  The  amount  of  such  re¬ 
imbursement  shall  not  exceed  the  usual 


rate  applicable  in  the  State  for  similar 
work. 

(9)  Damage  of  school  facilities  during 
replacement.  If  a  school  facility  suffers 
disaster  damage  while  under  construc¬ 
tion  or  renovation,  assistance  may  be  au¬ 
thorized  only  to  the  extent  that  the  ap¬ 
plicant  satisfies  the  Commissioner  that 
insurance  proceeds  are  not  available  for 
the  necessary  repair  or  replacement. 
However,  if  the  applicant  was  in  the 
process  of  taking  formal  action  at  the 
time  of  the  disaster  to  replace  temporary, 
or  obsolete  school  facilities  with  other 
facilities,  no  assistance  will  be  author¬ 
ized  for  the  temporary  or  obsolete 
facilities. 

(10)  Damages  to  school  facilities  dur¬ 
ing  major  disaster  recovery.  Assistance 
may  be  authorized  for  minor  repairs  cf 
school  facilities  (including  paving  and 
turf)  which  must  be  damaged  in  order  to 
reestablish  school  operations.  However, 
assistance  will  not  be  authorized  to  com¬ 
pensate  for  the  use  of  such  school  facili¬ 
ties  in  an  activity  for  which  the  school 
authorities  are  not  responsible  (includ¬ 
ing  their  use  as  a  refugee  center,  for 
quartering  the  National  Guard,  or  for  a 
National  Guard  motor  or  equipment 
pool) . 

(11)  Administrative  expenses.  Assist¬ 
ance  may  be  authorized  for  expenses 
identified  as  overtime  payments  to  regu¬ 
lar  applicant  employees  or  for  pay  to 
extra  clerical  help  hired  specifically  to: 
(i)  Develop  and  maintain  data  to  sub¬ 
stantiate  and  support  disaster  repair,  re¬ 
placement  and  related  expenses,  or  (ii) 
to  maintain  adequate  and  efficient  rec¬ 
ords  concerning  the  use  of  disaster  assist¬ 
ance.  Assistance  will  not  be  authorized 
for  salaries,  wages,  and  expenses  of  regu¬ 
larly  employed  administrative  personnel 
who  are  engaged,  during  regularly 
scheduled  school  hours,  in  disaster  recov¬ 
ery  work  or  work  necessary  to  develop 
a  determination  of  the  extent  of  disaster 
damages  or  to  complete  and  file  disaster 
applications. 

(12)  Temporary  facilities,  (i)  Assist¬ 
ance  may  be  authorized  to  lease  or  other¬ 
wise  provide  (other  than  by  acquisition 
of  land  or  erection  of  facilities)  school 
and  cafeteria  facilities  needed  to  replace 
temporarily  such  facilities  which  have 
been  made  unavailable  as  a  result  of  a 
disaster  when  the  applicant  assures  the 
Commissioner  that  existing  available 
school  facilities  within  the  district  can¬ 
not  reasonably  accommodate  pupils  left 
unhoused  by  the  disaster. 

(ii)  If  appropriate  private  or  public 
structures  are  available  to  the  applicant, 
they  may  be  leased  for  the  period  of  time 
necessary  to  restore  or  replace  perma¬ 
nent  school  facilities.  Modifications  and 
improvements  necessary  to  permit  such 
structures  to  accommodate  an  educa¬ 
tional  program  should  be  performed  by 
the  owner  of  the  facilities,  and  the  re¬ 
sultant  costs  may  be  included  in  the 
basic  monthly  or  annual  fee  for  leasing 
the  facilities.  Furthermore,  any  expenses 
required  at  the  end  of  the  lease  period 
to  convert  back  to  noneducational  uses 
should  be  anticipated  and  may  be  in¬ 
cluded  in  the  leasing  fee.  In  the  event 
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§113.11  Reports. 

(a)  Reports  required.  Each  applicant 
shall  submit  required  reports  and  infor¬ 
mation  on  such  forms  as  the  Commis¬ 
sioner  may  reasonably  require  concern¬ 
ing  (1)  destruction  of  and  damage  to 
school  facilities  and  instructional  and 
maintenance  supplies,  equipment,  and 
materials  (including textbooks),  (2)  pay¬ 
ments  made  with  respect  thereto,  as  well 
as  payments  made  to  continue  to  provide 
free  public  education  at  a  preexisting 
level,  and  to  lease  or  otherwise  provide 
school  and  cafeteria  facilities  as  tem¬ 
porary  replacements,  for  which  benefits 
are  sought  under  section  7  of  the  Act. 

(b)  Final  reports.  Each  applicant 
whose  application  is  approved  shall  sub¬ 
mit  to  the  Commissioner  final  reports 
concerning  payments  made  the  applicant 
for  which  benefits  are  sought  under  sec¬ 
tion  7.  Pinal  reports  shall  be  submitted 
promptly  with  respect  to  section  7  as 
follows: 

(1)  Pinal  reports  with  respect  to  the 
assistance  under  section  7(a),  and  final 
reports  with  respect  to  the  cost  of  leasing 
school  and  cafeteria  facilities  as  tem¬ 
porary  replacements  under  section  7(b), 
shall  be  submitted  to  the  Commissioner 
with  respect  to  each  fiscal  year  no  later 
than  September  30  following  the  close  of 
the  fiscal  year  for  which  the  report  is 
made. 

(2)  Pinal  reports  with  respect  to 
assistance  under  section  7(b),  except 
final  reports  with  respect  to  the  cost  of 
leasing  school  and  cafeteria  facilities  as 
temporary  replacements,  shall  be  sub¬ 
mitted  to  the  Commissioner  after  the 
applicant  has  made  final  payment  for 
approved  expenditures  and  has  received 
final  Insurance  adjustments  and  all 
other  funds,  but  in  no  event  later  than 
90  days  following  the  first  anniversary 
date  of  the  disaster,  unless  the  applicant 
makes  written  request,  showing  good 
cause,  for  extension  of  time  for  sub¬ 
mitting  such  final  report  and  such  date 
is  extended  in  writing  by  the 
Commissioner. 

(c)  Excessive  payments.  The  Commis¬ 
sioner  may  disallow  any  portion  of  the 
amounts  requested  which  are  determined 
by  him  not  to  be  necessary  for  the 
intended  purpose  or  not  to  be  eligible  for 
benefits  under  section  7  of  the  Act.  If, 
after  the  date  for  filing  a  final  report,  an 
applicant  is  found  to  have  received 
amounts  in  excess  of  the  amounts  to 
which  it  is  entitled  under  section  7  of  the 
Act  for  a  given  fiscal  year,  as  determined 
by  the  Commissioner,  an  amount  equal 
to  the  excess  may  be  taken  into  con¬ 
sideration  in  determining  the  amounts  to 
be  subsequently  certified  for  payment  to 
the  applicant  for  the  current  or  any  sub¬ 
sequent  fiscal  year.  Where  no  subsequent 
payments  are  due,  the  applicant  will  be 
required  to  remit  such  excess  to  the 
Commissioner. 

(20U.S.C.  241-1 («)) 


that  sufficient  temporary  Instructional 
space  may  not  reasonably  be  available 
in  existing  school  facilities  or  in  other 
public  or  private  structures  to  accom¬ 
modate,  temporarily,  all  unhoused  pupils, 
the  local  education  agency  may  arrange 
to  lease  or  purchase,  whichever  cost  is 
the  lesser,  temporary  portable  school 
facilities.  Temporary  portable  facilities 
may  be  leased  for  the  period  of  time  that 
it  takes  to  replace  or  restore  the  de¬ 
stroyed  facilities,  provided  that  replace¬ 
ment  or  restoration  is  pursued  with  rea¬ 
sonable  expediency.  It  will  be  the  respon¬ 
sibility  of  the  local  educational  agency 
to  ascertain  that  such  temporary  facili¬ 
ties  are  used  in  accordance  with  State 
and  local  building  laws  and  policies  which 
may  affect  such  temporary  facilities. 

(iii)  Funds  may  be  provided  to  local 
educational  agencies  to  purchase  tem¬ 
porary  facilities  when  purchasing  is 
financially  advantageous  to  the  United 
States.  The  local  educational  agency  is 
required  to  agree  to  advertise  and  sell, 
in  accordance  with  State  or  local  policies 
and  procedures,  the  temporary  facilities 
after  the  damaged  facilities  have  been 
restored  or  replaced.  The  proceeds  of  the 
sale  are  to  be  remitted  to  the  U.S.  Office 
of  Education. 

(13)  Equipment  lor  temporary  facili¬ 
ties.  If  temporary  facilities  are  provided 
to  a  local  education  agency  or  if  perma¬ 
nent  facilities  are  provided  pursuant  to 
section  16  of  Pub.  L.  81-815,  assistance 
may  be  authorized  for  that  equipment 
necessary  for  the  operation  of  temporary 
facilities.  Such  equipment  may  be  pro¬ 
vided  only  if  prior  approval  of  the  Com¬ 
missioner  is  obtained.  Notification  of 
such  approval  will  be  attached  to  the 
notice  of  preapplication  review  action. 

(14)  Insurance  on  relocatable  class¬ 
room  units.  The  owner  or  lessor  of  relo¬ 
catable  classroom  units  shall  be  responsi¬ 
ble  for  maintaining  fire  and  extended 
coverage  insurance  on  such  relocatable 
units  at  its  cost  for  the  full  insurable 
value  thereof.  The  lessor  should  Include 
such  expense  within  his  bid  quotation, 
if  necessary.  If  temporary  units  are  pur¬ 
chased  rather  than  leased,  the  applicant 
must  maintain  fire  and  extended  cover¬ 
age  to  replace  any  temporary  units  in  the 
event  that  they  are  destroyed  by  fire 
or  other  catastrophe.  Assistance  may  be 
authorized  for  such  insurance. 

(20  UjS.C.  241-1  (a) -(b)) 

Subpart  C — Applications 

§  113.8  Applications. 


the  Act  shall  apply  only  to  such  financial 
assistance  for  providing  free  public  edu¬ 
cation  until  the  end  of  the  fiscal  year  in 
which  the  application  is  approved. 

(b).  An  approved  application  under 
section  7(b)  of  the  Act  shall  apply  to 
any  expenditures  made  during  a  reason¬ 
able  period  of  time  with  respect  to  those 
items  which  are  covered  by  the  appli¬ 
cation.  An  application  that  is  appropri¬ 
ately  made  under  section  7(b)  of  the  Act 
will  be  applicable  retroactively  for  eligi¬ 
ble  expenditures  made  immediately  prior 
to,  during  or  subsequent  to  the  incident 
period  of  the  major  disaster  occasioning 
the  expenditure. 

(20  U.S.C.  241-1  (a),  (b) ) 

§  113.9  Dates  for  filing  applications. 

(a)  A  complete  application  for  bene¬ 
fits  under  section  7  of  the  Act  must  be 
filed  on  or  before  90  days  following  the 
date  on  which  the  determination  is  pub¬ 
lished  in  the  Federal  Register  that  the 
area  in  which  the  applicant  is  located, 
in  whole  or  in  part,  is  a  major  disaster 
area,  except  that,  whenever  the  expira¬ 
tion  of  such  time  shall  fall  on  a  non¬ 
business  day  for  Federal  offices,  the  final 
date  for  filing  applications  shall  be  the 
next  succeeding  business  day. 

(b)  An  initial  application  or  a  notice 
of  intent  to  file  such  an  application 
within  the  fiscal  year  for  financial  assist¬ 
ance  benefits  under  section  7(a)  must 
be  filed  on  or  before  90  days  following 
the  date  cm  which  the  determination  is 
published  in  the  Federal  Register  that 
the  area  in  which  the  application  is 
located,  in  whole  or  in  part,  is  a  major 
disaster  area,  except  that,  whenever  such 
date  shall  fall  on  a  nonbusiness  day  for 
Federal  offices,  the  final  date  for  filing 
applications  shall  be  the  next  succeed¬ 
ing  business  day.  A  complete  application 
for  financial  assistance  for  benefits  under 
section  7(a)  for  each  fiscal  year  sub¬ 
sequent  to  that  covered  by  the  initial 
application  must  be  filed  by  January  31 
in  the  fiscal  year  following  the  last  such 
initial  application. 

(c)  The  applicant  Is  responsible  for 
obtaining  the  appropriate  certification  of 
the  State  educational  agency  and  for 
securing  transmittal  of  the  application  to 
the  Commissioner. 

(20  US.C.  241-1) 

§113.10  Notification  to  applicants. 

The  Commissioner  will  notify  each  ap¬ 
plicant  of  the  results  of  the  review  of 
its  application.  A  notice  of  application 
review  action  will  be  sent  to  the  appli¬ 
cant  which.  In  appropriate  Instances,  will 
describe  the  estimated  amount  of  any 
payments  to  be  made  with  respect  to 
assistance  in  the  cost  of  providing  free 
public  education,  including  assistance 
with  respect  to  the  making  of  minor  re¬ 
pairs  of  school  facilities,  and  the  cost  of 
replacing  destroyed  or  seriously  damaged 
Instructional  and  maintenance  supplies, 
equipment  and  materials  (including  text¬ 
books)  ,  and  of  leasing  or  otherwise  pro¬ 
viding  school  or  cafeteria  facilities  as 
temporary  replacements. 

(20  U.S.C.  241-l(a)-(b) ) 


§  113.12  Inadequacy  of  Federal  funds. 

(a)  If  appropriated  funds  are  Inade¬ 
quate  to  pay  In  full  the  requests  con¬ 
tained  In  all  approvable  applications 


Prior  to  receiving  benefits  under  sec¬ 
tion  7  of  the  Act,  a  local  educational 
agency  located  In  whole  or  in  part  in  a 
major  disaster  area  must  file  with  the 
Commissioner  a  complete  application  for 
such  financial  assistance  on  forms  pre¬ 
scribed  by  the  Commissioner  setting 
forth  the  need  for  such  benefits  under 
each  pertinent  subsection  of  the  Act. 
Separate  complete  applications  must  be 
filed  for  assistance  under  sections  7(a) 
and  7(b)  of  the  Act. 

(a)  An  approved  application  for  fi¬ 
nancial  assistance  under  section  7(a)  of 
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filed  within  the  ninety  (90)  day  filing 
period,  the  Commissioner  will  establish 
an  order  of  priority  for  the  approval  of 
such  applications.  In  determining  the 
order  in  which  such  applications  will  be 
approved,  the  Commissioner  will  con¬ 
sider  the  relative  educational  and  finan¬ 
cial  needs  of  the  local  educational  agen¬ 
cies  which  have  submitted  approvable 
applications. 

(b)  Priority  among  approvable  appli¬ 
cations  filed  within  the  90 -day  filing 
period  will  be  determined  as  follows:  A 
priority  will  be  determined  among  appli¬ 
cations  in  descending  order,  by  ascer¬ 
taining  the  percentage  that  the  total 
Federal  funds  for  which  each  applicant 
is  estimated  by  the  Commissioner  to  be 
eligible  under  the  Act  is  of  the  total  cur¬ 
rent  operating  costs  of  that  applicant  as 
estimated  by  the  Commissioner,  includ¬ 
ing  the  increased  costs  due  to  the  major 
disaster. 

(20  U.S.C.  241-1  (d)) 

§  113.13  Method  of  payment. 

The  Commissioner  may  pay  in  advance 
or  by  way  of  reimbursement,  with  neces¬ 
sary  adjustments  on  account  of  over¬ 
payments  or  underpayments,  and  in  such 
installments  as  he  may  determine,  the 
amounts  due  to  a  local  educational 
agency  pursuant  to  the  provisions  of 
section  7  of  the  Act. 

(20  U.S.C.  241-1  (e) ,  1232d) 

§  113.14  Prohibition  on  payment  for 
religious  worship  or  instruction. 

Nothing  contained  in  the  Act  or  in  this 
part  shall  be  construed  to  authorize  the 
use  of  any  payment  made  thereunder  for 
religious  worship  or  instruction. 

(20  U.S.C.  241-1  (a)  (4) ) 

§  113.18  Applicability  of  General  Pro¬ 
visions  Regulations. 

(a)  Provisions  contained  in  Parts  100 
and  100a  of  the  regulations  entitled 
“General  Provisions  for  Office  of  Educa¬ 
tion  Programs”  are  applicable  to  pro¬ 
grams  conducted  under  the  Act,  with  the 
following  exceptions: 

(1)  Section  100a.26(b)  (Criteria  for 
review  of  applications) ; 

(2)  Section  100a.31  (Preapplications) ; 

(3)  Subpart  L,  55  100a. 209-.220  (Prop¬ 
erty  management  requirements) ;  and 

(4)  Section  100a. 235  (Other  program 
Income) . 

(b)  It  should  be  noted  that  certain  of 
the  provisions  in  such  regulations  are  not, 
by  their  own  terms,  pertinent  to  activi¬ 
ties  which  may  be  conducted  pursuant  to 
the  Act,  such  as : 

(1)  Section  100a.  19  (Cooperative  ar¬ 
rangements)  : 

(2)  Section  100a.44  (Application  for 
Federal  assistance)  (Construction  proj¬ 
ects)  ; 

(3)  Section  100a.41  (Preapplication 
for  Federal  assistance) ; 

(4)  Section  100a.42  (Notice  of  preap¬ 
plication  review  action) ; 

(5)  Section  100a.63  (Payment  methods 
for  construction  projects) ; 

(6)  Section  100a.82  (Institutions  of 
higher  education) ; 


(7)  Section  100a. 83  (Nonprofit  orga¬ 
nizations)  ; 

(8)  Subpart  H,  §5  100a.90-.94  (Match¬ 
ing  and  Cost  Sharing) ;  and 

(9)  Subpart  K,  55  100a.155-.192  (Con¬ 
struction  requirements) . 

PART  114 — ASSISTANCE  FOR  SCHOOL 
CONSTRUCTION  IN  AREAS  AFFECTED 
BY  FEDERAL  ACTIVITIES 

Subpart  A — Definitions 

Sec. 

114.1  Definitions. 

Subpart  B — Filing  Complete  Applications  and 
Determining  Priority  Indices 

1 14.2  Cutoff  dates  for  filing  applications. 

114.3  Election  where  two  or  more  categories 

under  section  6(a)  apply. 

114.4  Procedure  if  funds  are  inadequate  to 

make  all  payments. 

114.5  Determination  of  priority  Indices  and 

priority  groupings  for  applications. 

114.6  Determination  of  subpriority  Indices 

for  applications. 

114.7  Priority  and  approval  conditioned 

upon  readiness  to  proceed  with 
construction. 

Subpart  C — Policy  Determinations  in  Processing 
of  Applications 

114.11  Membership  of  nonresident  pupils. 

114.12  Changes  in  boundaries,  classification 

and  governing  authority  of  appli¬ 
cants. 

114.14  Estimated  average  dally  membership 

under  section  5(a)  (3). 

114.15  Determination  of  undue  financial 

burden. 

114.16  Additional  payments  under  section  8. 

114.17  School  facilities  for  children  whose 

membership  Is  of  temporary  dura¬ 
tion  only. 

114.18  Determination  of  eligibility  under 

section  14. 

Subpart  D — Criteria  for  Waivers  Under  the  Act 

114.30  Application  for  waivers. 

114.31  Criteria  for  waiver  under  section  5 

(e)  of  minimum  number  require¬ 
ment  of  20  In  section  3(c). 

1 14.32  Criteria  for  waiver  under  section  5(e) 

of  percentage  requirements  for  fed¬ 
erally  connected  and  nonfederally 
connected  membership  in  section 
5(c), 

114.33  Criteria  for  waiver  under  section  5(e) 

for  children  residing  on  Federal 
property. 

1 14.34  Criteria  for  waiver  under  section  5  (e) 

of  limitation  on  number  of  fed¬ 
erally  connected  children  eligible 
for  payment  in  section  5(f) . 

114.35  Criteria  for  waiver  of  percentage  re¬ 

quirement  in  section  14(a) . 

114.36  Criteria  for  waiver  of  substantial  per¬ 

centage  requirement  in  section 
14(b). 

114.37  Criteria  for  waiver  of  substantial  per¬ 

centage  requirement  in  section 
14(c). 

Subpart  E — Certification  of  Payments 

114.41  Certification  of  payments. 

114.42  Certification  of  payments,  section  14. 

114.43  Payments. 

Subpart  F — General  Provisions  With  Regard  to 
Construction  of  Minimum  School  Facilities 

114.51  Works  of  art. 

114.53  Excellence  of  architecture  and  de¬ 
sign  of  minimum  school  facilities. 
114.55  Applicability  of  General  Provisions 
Regulations. 

114.58  Procurement  of  school  facilities. 

Subpart  G — Sections  9  and  10 

114.61  Conditions  for  assistance  under  sec¬ 
tion  10. 


Sec. 

114.62  Requests  for  section  10  school  con¬ 

struction. 

114.63  Property  management:  Sections  9 

and  10. 

114.64  Disposal  of  federally  owned  tempo¬ 

rary  school  facilities  provided 

under  section  9. 

1 14.65  Transfer  to  local  educational  agencies 

of  title  to  federally  owned  school 

facilities  provided  under  section  10. 

Appendix  A — Guidelines 

Authority:  Pub.  L.  81-815  (school  con¬ 
struction  in  areas  affected  by  Federal  activ¬ 
ities),  as  amended,  64  Stat.  967  (20  U.S.C. 
631-645),  unless  otherwise  noted. 

Subpart  A — Definitions 
§  114.1  Definitions. 

As  used  in  this  part,  the  term : 

(a)  “Act”  means  Pub.  L.  815  (except 
section  16  thereof),  81st  Congress  (64 
Stat.  967) ,  as  amended. 

(20  U.S.C.  631-645) 

(b)  “Applicant”  means  a  local  educa¬ 
tional  agency  which  has  filed  a  complete 
application  for  assistance  in  school  con¬ 
struction  under  th6  Act  and  this  part. 
(20  U.S.C.  633-635 (a)) 

(c)  “Attendance  area”  means,  in  re¬ 
lation  to  a  particular  public  school,  the 
geographical  area  in  which  the  children 
who  are  normally  served  by  that  school 
reside.  An  attendance  area  for  elemen¬ 
tary  school  need  not  necessarily  be  co¬ 
terminous  with  an  attendance  area  for 
a  secondary  school. 

(20  U.S.C.  635(e),  644) 

(d)  “Available  and  usable  school  facil¬ 
ities”  includes: 

( 1 )  Existing  school  facilities.  Included 
are  all  those  facilities  for  which  pay¬ 
ments  have  been  made  under  the  Act, 
and  all  facilities  constructed  as  school 
buildings  and  used  continuously  for 
classroom  purposes.  Excluded  are  base¬ 
ment  rooms,  hallways,  or  other  space 
the  use  of  which  for  school  purposes 
(in  view  of  their  character,  inaccessi¬ 
bility  or  other  equally  cogent  reason) 
seriously  prejudices  the  educational  ob¬ 
jective,  or  has  impaired  or  will  impair 
the  health  or  safety  of  the  school  chil¬ 
dren.  Also  excluded  are  facilities  which 
have  been  abandoned  or  must  be  aban¬ 
doned  by  the  end  of  the  second  year 
following  the  increase  period  for  which 
the  application  is  filed.  These  require¬ 
ments  aLso  apply  to  buildings  owned  by 
other  Federal  agencies  which  are  avail¬ 
able  for  the  education  of  children 
counted  by  applicants  under  section  14 
of  the  Act. 

(2)  Facilities  under  contract.  Included 
are  all  those  facilities,  including  those 
for  which  funds  have  been  reserved  or 
approved  under  the  Act,  for  which  con¬ 
struction  contracts  have  been  let  on  or 
before  the  contracts-let  date.  After  such 
date,  only  that  portion  of  such  facilities 
to  be  financed  with  funds  reserved  or 
approved  under  the  Act  is  included. 

(3)  Potential  facilities.  With  respect  to 
sections  8,  14(a)  and  14(c)  of  the  Act, 
all  those  minimum  school  facilities 
which,  with  full  utilization  of  all  practi¬ 
cably  available  financial  resources,  could 
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be  provided  from  local,  State,  or  Federal 
sources  (other  than  the  Act),  will  be 
considered  as  available  and  usable.  Such 
utilization  by  the  applicant  is  a  condi¬ 
tion  precedent  to  Federal  assistance  un¬ 
der  the  Act.  The  estimated  capacity  of 
such  facilities  shall  be  equal  to  the  total 
amount  of  all  such  resources  divided  by 
the  most  current  estimated  cost  per 
pupil  for  providing  minimum  school  fa¬ 
cilities  in  the  State.  In  determining,  for 
purposes  of  this  subparagraph,  whether 
financial  resources  are  practicably 
available,  the  amount  representing  the 
unused  bonding  limit  in  the  State  but 
not  in  excess  of  12  percent  of  its  asses¬ 
sed  valuation  will  be  considered  to  be  a 
financial  resource  practicably  available. 

(4)  Portable  classrooms.  Included  are 
temporary,  relocatable,  demountable, 
mobile,  trailer,  or  other  such  units,  but 
only  if: 

(i)  They  have  been  purchased  with 
funds  paid  under  the  Act;  or 

<ii)  The  State  educational  agency  by 
law,  regulation,  or  policy,  requires  such 
facilities  to  be  counted  as  permanent 
capacity  units  in  the  computation  of 
State  construction  aid. 

(20  U.S.C.  634,  640,  644(c)  .  645(10)  ) 

(e)  “Average  daily  membership” 
(hereinafter  referred  to  as  ADM)  for  any 
school  in  any  school  year  means  average 
daily  membership  as  determined  in  ac¬ 
cordance  with  State  law  or,  in  the  ab¬ 
sence  of  State  law  governing  such  a 
determination,  such  term  means  the  ag¬ 
gregate  of  the  sums  of  the  days  of  mem¬ 
bership  of  each  child  in  the  school 
divided  by  the  number  of  days  school 
was  in  session.  Only  days  on  which  pu¬ 
pils  were  under  the  guidance  and  direc¬ 
tion  of  teachers  in  the  teaching  process 
will  be  considered  to  be  days  in  session. 
The  ADM  for  a  group  of  schools  having 
varying  lengths  of  terms  is  the  sum  of 
the  ADM  obtained  for  the  individual 
schools  divided  by  the  number  of  schools 
in  such  group. 

(20 U.S.C.  635  (a),  (C),  (d),  645(5)) 

(f )  “Average  daily  membership  of  fed¬ 
erally  connected  pupils”  in  each  category 
of  federally  connected  children  (as  de¬ 
scribed  by  clauses  (1),  (2),  and  (3)  of 
section  5(a)  of  the  Act)  is  the  number 
of  such  children  determined  in  the  fol¬ 
lowing  manner:  on  a  day  not  earlier 
than  the  fourth  day  of  legal  school  ses¬ 
sion  of  the  regular  school  year  and  prior 
to  the  cutoff  date  for  filing  the  preappli¬ 
cation,  a  membership  survey  of  all  pu¬ 
pils  claimed  in  each  category  of  federally 
connected  children  must  be  made  by 
either  (1)  conducting  a  parent-pupil 
survey  to  determine  the  child’s  residence 
on  Federal  property  and  the  parent’s 
employment,  or  active  duty  assignment 
in  the  uniformed  services,  or  (2)  obtain¬ 
ing  certifications  from  the  various  em¬ 
ployers  or  the  appropriate  housing  offi¬ 
cials  as  to  the  employment  of  the  parents 
of  the  children  claimed  or  the  residence 
of  such  children  on  such  day.  A  mem¬ 
bership  survey  of  all  pupils  must  also  be 
made  as  of  such  day  and  such  survey 
shall  be  the  official  membership  report 


of  the  applicant  local  educational  agency 
for  such  day.  The  membership  survey 
used  must  be  conducted  in  either  the 
third  or  fourth  year  of  the  4-year  in¬ 
crease  period.  If  application  is  made 
under  section  5(a)(3)  of  the  Act,  the 
survey  date  must  be  within  3  months  of 
the  date  the  membership  survey  is 
initiated. 

(20  U.S.C.  635,  644,  645(1),  (5)) 

(g)  “Base  year”  means  the  third  or 
fourth  school  year  preceding  the  fiscal 
year  in  which  an  application  is  filed, 
as  may  be  designated  in  the  application, 
except  that  in  the  case  of  an  application 
based  on  children  referred  to  in  para¬ 
graph  (2)  or  paragraph  (3)  of  section 
5(a)  of  the  Act,  the  base  year  shall  in 
no  event  be  later  than  the  regular  school 
year  1973-74.  Thus  such  term  refers  to 
the  year  preceding  the  4-year  increase 
period  for  which  an  application  is  filed. 
(20  U.S.C.  645(15)) 

(h)  “Classrooms”  means  (1)  regular 
classrooms,  including  recitation,  lecture, 
and  general  purpose  rooms;  and  (2)  spe¬ 
cial  classrooms,  Including  kindergarten 
rooms,  science  laboratories,  shops,  music, 
art  and  visual  education,  business  edu¬ 
cation,  and  homemaking  rooms. 

(20  U.S.C.  645(9)) 

(i)  “Complete  application,”  except  for 
applications  under  section  10  of  the  Act, 
means  a  preapplication  (Exhibit  M-l 
of  FMC  74-7),  an  application  (Exhibit 
M-4  of  FMC  74-7),  and  such  supple¬ 
mental  information  as  may  be  requested 
by  the  Commissioner,  all  of  which  have 
been  appropriately  filed. 

(20  U.S.C.  636(a);  FMC  74-7) 

(j)  “Contracts-let  date”  means  the 
date  on  which  the  Commissioner’s  notice 
setting  the  cutoff  date  for  the  receipt 
of  applications  for  a  fiscal  year  is  filed 
with  the  Office  of  the  Federal  Register. 
(20  UJS.C.  634) 

(k)  “Filed”  means  that  all  necessary 
parts  of  the  preapplication  or  the  com¬ 
plete  application,  as  appropriate  (bear¬ 
ing  the  required  certifications  and  veri¬ 
fications  by  the  State  educational 
agency),  are  received  by  the  Commis¬ 
sioner  on  or  before  the  applicable  cutoff 
date. 

(20  U.S.C.  636(a),  636(b)(2)(B),  644(e)) 

(l)  “Initial  equipment”  means  any 
movable  equipment  necessary  and  appro¬ 
priate  to  equip  minimum  school  facili¬ 
ties.  Such  term  does  not  include  equip¬ 
ment  purchased  to  replace  any  equip¬ 
ment  which  is  obsolete  or  worn  out  and 
which  was  purchased  with  funds  under 
the  Act.  Initial  equipment  to  be  procured 
with  funds  under  the  Act  must  be  ap¬ 
proved  in  advance  in  accordance  with  the 
provisions  of  §  114.58. 

(20  U.S.C.  645  (0),  (10)) 

(m)  “Local  educational  agency”  means 
a  local  educational  agency  as  defined 
by  section  15(11)  of  the  Act.  If  the  re¬ 
sponsibility  for  providing  school  facilities 
for  a  local  educational  agency  is  vested 
in  a  State  agency,  the  term  includes  such 


State  agency  together  with  such  local 
educational  agency. 

(20  U.S.C.  645(11)) 

(n)  “Member”  of  a  class  shall  be  de¬ 
termined,  where  appropriate,  in  accord¬ 
ance  with  the  provisions  of  section  15(5) 
of  the  Act.  In  the  absence  of  State  law, 
or  regulation,  a  member  is  a  child  who 
is  on  the  current  roll  of  the  school.  Such 
a  child  shall  be  considered  a  member 
from  the  date  of  enrollment  until  he  per¬ 
manently  leaves  the  class  or  school  for 
one  of  the  causes  recognized  as  suffi¬ 
cient  by  the  State.  The  date  of  perma¬ 
nent  withdrawal  shall  be  the  date  on 
which  it  is  officially  known  that  the  pupil 
has  left  school,  and  not  necessarily  the 
first  day  after  the  date  of  last  attend¬ 
ance. 

(20  U.S.C.  645(5)) 

(o)  “Membership  of  children  of  tem¬ 
porary  duration  only”  means  the  school 
membership  of  children  whose  residence 
in  the  school  district  of  the  local  educa¬ 
tional  agency  the  Commissioner  deter¬ 
mines  will  probably  be  for  more  than 
one  year  and  for  less  than  6  years  be¬ 
yond  the  date  of  the  approval  of  the 
complete  application  and  whose  number 
is  excluded  from  computation  of  maxi¬ 
mum  payments  under  section  5  of  the 
Act. 

(20  U.S.C.  635,  639) 

(p)  “Minimum  school  facilities”  means 
classrooms  and  auxiliary  rooms  and 
initial  equipment  necessary  to  operate  a 
program  of  free  public  education  for  the 
membership  of  the  applicant  at  normal 
capacity  in  accordance  with  the  laws  and 
customs  of  the  State. 

( 1 )  Such  term  does  not  include  athlet¬ 
ic  stadiums,  or  structures,  or  facilities 
intended  primarily  for  athletic  exhibi¬ 
tions,  contests,  or  games,  or  other  events 
for  which  admission  is  to  be  charged  to 
the  general  public. 

(2)  Except  as  used  in  sections  9  and  10 
of  the  Act,  such  term  does  not  include 
interests  in  land  or  off -site  improve¬ 
ments. 

(3)  Such  term  includes 

(i)  An  auditorium  or  a  gymnasium 
only  if  the  Commissioner  determines  that 
such  a  structure  is  justified  by  the  size 
of  the  school’s  enrollment,  the  educa¬ 
tional  program  to  be  conducted  by  the 
school,  and  the  standards  and  practices 
in  the  State.  Such  a  structure  may  pro¬ 
vide  fixed  or  moveable  seating  only  for 
the  normal  capacity  of  the  school;  and 

(ii)  Air  conditioning  in  all  States 
which  are,  in  whole  or  in  part,  south 
of  the  39°  parallel  if  an  authorized  rep¬ 
resentative  of  the  State  educational 
agency  certifies  to  the  Commissioner  that 
air  conditoned  school  facilities  are  cur¬ 
rently  being  constructed  with  State  and 
local  funds  within  such  State.  Such  term 
includes  air  conditioning  in  all  other 
States  only  if  such  certification  is  accom¬ 
panied  by  the  results  of  a  survey  which 
shows  that  air  conditioning  is  provided  in 

'  a  majority  of  recently  constructed  school 
facilities  within  the  State. 

(iii)  In  appropriate  situations,  partic¬ 
ularly  under  section  14  of  the  Act,  the 
construction  of  consolidated  school  facil- 


FEDERAL  REGISTER,  VOL.  40,  NO.  68 — TUESDAY,  APRIL  8,  1975 


RULES  AND  REGULATIONS 


16021 


ities  (in  cases  of  consolidation  of  small 
districts)  or  the  replacement  of  small, 
isolated,  inadequate,  buildings  with 
modem  facilities,  even  though  there  may 
otherwise  be  enough  classroom  space  to 
house  all  the  children. 

(iv)  Dual-use  fallout  shelter  space 
which  is  provided  as  a  regular  safety 
feature.  If  the  spaces  within  the  build¬ 
ings  prove  to  provide  shelter  from  fallout 
at  little  or  no  additional  cost,  they  may 
also  be  considered  as  minimum  school 
facilities. 

(20  U.S.C.  645  (9),  (10):  Senate  Report  No. 
90-726,  November  6,  1967,  41) 

(q)  “Normal  capacity”  of  a  school 
room  is  the  number  of*  pupil  stations 
which  the  room  accommodates  under  or¬ 
dinary  conditions  in  accordance  with  the 
laws  and  customs  of  the  State  governing 
free  public  education. 

(20  U.S.C.  634,  640,  644(c)  ) 

(r)  “Parent-pupil  survey”  means  a 
questionnaire  which  is  provided  by  the 
applicant  and  filled  out  by  a  parent  in 
order  to  substantiate  residence  or  em¬ 
ployment  on  Federal  property.  Such  sur¬ 
vey  must  include : 

( 1 )  Pupil-enrollment  information 
(which  may  be  obtained  from  school  rec¬ 
ords)  ,  including: 

(1)  Name  of  pupil; 

(ii)  Date  of  birth;  and 

(iii)  Name  of  public  school,  grade,  and 
teachers;  and 

(2)  Pupil-residence  and  parent-em¬ 
ployment  information  including: 

(i)  Address  of  pupil  residence  (includ¬ 
ing  the  name  of  the  Federal  facility  if 
such  address  is  located  on  Federal  prop¬ 
erty)  ; 

(ii)  Name  (as  it  appears  on  employ¬ 
er’s  payroll  record)  of  parent  (mother, 
father,  legal  guardian  or  other  person 
standing  in  loco  parentis)  who  is  em¬ 
ployed  on  Federal  property  and  with 
whom  such  pupil  resides,  unless  the  pa¬ 
rent  is  a  member  of  the  uniformed  serv¬ 
ices  on  active  duty; 

(iii)  Name  and  address  of  Federal 
property  on  which  the  parent  is  em¬ 
ployed  unless  the  parent  is  a  member  of 
the  uniformed  services  on  active  duty : 

(iv)  If  the  parent  is  a  member  of  the 
uniformed  services  on  active  duty,  the 
name,  the  rank,  serial  number,  and 
branch  of  service  of  such  parent: 

(v)  If  the  parent  is  a  civilian  em¬ 
ployed  on  a  Federal  vessel,  the  name  of 
vessel,  hull  number,  and  name  of  con¬ 
trolling  agency  must  be  obtained; 

(vi)  Signature  of  the  parent  supplying 
the  information  and  the  date  of  the  sig¬ 
nature  must  be  obtained :  and 

(vii)  The  name  and  address  of  em¬ 
ployer  (unless  the  parent  is  a  member  of 
uniformed  services  on  active  duty). 

(3)  Only  in  unusual  circumstances 
may  partially  completed  survey  forms  or 
forms  which  are  signed  by  a  person  other 
than  parent,  or  person  standing  in  loco 
parentis,  be  accepted.  In  such  circum¬ 
stances  the  form  must  show  why  the 
parent  did  not  sign,  and  when,  how,  and 
from  whom  the  residence  and  employ¬ 
ment  information  was  obtained. 

(20  U.S.C.  634,  635(a)) 


(s)  “Preapplication”  means  both  Ex¬ 
hibit  M-l,  of  FMC  74-7  and  such  sup¬ 
plemental  information  as  may  be  re¬ 
quested  by  the  Commissioner. 

(20  U.S.C.  636(a) ;  FMC  74-7) 

(t)  “Priority  indices”  means  the  in¬ 
dices  established  pursuant  to  this  part 
based  on  relative  urgency  of  need  for  the 
purpose  of  determining  the  order  of  ap¬ 
proval  of  project  applications,  and  the 
order  of  payments  within  each  priority 
grouping. 

(20  U.S.C.  633) 

(u)  “Remote  or  isolated  areas”  means 
attendance  areas  or  local  educational 
agencies  or  portions  thereof  designated 
as  such  by  the  Commissioner  for  the 
purposes  of  waivers  under  sections  5(e) 
and  14  of  the  Act  (see  Subpart  D  of  this 
part).  Such  designation  will  be  based 
upon  the  following  factors: 

(1)  Topography; 

(2)  Geographic  isolation; 

(3)  Traffic  conditions; 

(4)  Climatic  conditions;  and 

(5)  Other  similar  conditions  which 
make  it  impracticable  to  transport  stu¬ 
dents  to  other  school  facilities  of  the 
applicant  or  to  any  adjacent  local  edu¬ 
cational  agency. 

(20  U.S.C.  635(e),  644) 

(v)  “Repairs”  means,  for  the  purpose 
of  applications  under  section  10  of  the 
Act,  only  those  repairs  which  must  be 
accomplished  without  delay  in  order  to 
avoid  further  deterioration  of  the  school 
facilities  or  to  protect  the  safety  of  in¬ 
dividuals  occupying  the  facility.  Such 
term  does  not  for  that  purpose  include 
the  remodeling  or  rearrangement  of  ex¬ 
isting  facilities  to  permit  grade  pattern 
reorganization  or  the  providing  of  mini¬ 
mum  school  facilities. 

(20  U.S.C.  635,  640(a)) 

(w)  “Subpriority  indices”  means  the 
indices  established  pursuant  to  §  114.6 
for  the  purpose  of  determining  the  order 
of  approval  of  project  applications  hav¬ 
ing  identical  priority  indices,  when  ap¬ 
propriated  funds  are  insufficient  to  fund 
all  such  project  applications. 

(20  U.S.C.  633,  634,  644(e) ) 

(x)  “Total  square  feet  of  floor  area” 
means  the  sum  of  the  square  feet  of 
each  usable  floor  (including  partitions 
and  exterior  walls)  within  the  perimeter 
of  outside  walls  at  the  respective  floor 
levels.  Covered  passageways  with  one  or 
more  sides  open  are  deemed  to  have  one- 
half  the  square  feet  of  floor  area  they 
would  otherwise  have. 

(20  U.S.C.  645(6)) 

(y)  “Unhoused”  pupils  or  “inade¬ 
quately  housed”  pupils  means: 

(1)  For  the  purpose  of  determining 
priority,  the  difference  between  the  total 
estimated  membership  as  of  the  end  of 
the  increase  period  and  the  total  normal 
capacity  of  available  and  usable  school 
facilities;  or 

(2)  For  the  purpose  of  determining  the 
need  for  minimum  school  facilities,  the 
difference  between  the  total  estimated 


membership  as  of  the  end  of  the  second 
year  following  the  end  of  the  increase 
period  and  the  total  normal  capacity  of 
available  and  usable  school  facilities. 

(20  U.S.C.  634,  640,  644(c),  645(10) ) 

(z)  “Uniformed  services”  means  the 
Army,  Navy,  Air  Force,  Marine  Corps, 
Coast  Guard,  Environmental  Science 
Services  Administration,  and  Public 
Health  Service. 

(20  U.S.C.  635(a)  (1)  (B)) 

Subpart  B — Filing  Complete  Applications 
and  Determining  Priority  Indices 

§  114.2  Cutoff  dates  for  filing  applica¬ 
tions. 

The  Commissioner  will,  by  notices 
published  in  the  Federal  Register,  set 
cutoff  dates  for  the  filing  of  applications 
under  this  part  for  each  fiscal  year. 

(20  U.S.C.  633,  636(a) ,  640(a) ,  644(e) ) 

§  1 14.3  Election  where  two  or  more  cate¬ 
gories  under  section  5(a)  apply. 

A  district  may  combine  children  de¬ 
scribed  in  sections  5(a)  (1)  and  5(a)  (2) 
of  the  Act  to  meet  the  percentage-in¬ 
crease  requirements  for  eligibility  pur¬ 
poses.  If  eligibility  requirements  are  met 
by  such  combination,  the  maximum  Fed¬ 
eral  payment  will  be  computed  on  the 
basis  of  the  number  of  children  described 
in  each  section  at  the  respective  rates 
of  payment  specified  therefor.  However, 
if  children  eligible  to  be  counted  under 
section  5(a)  (1)  or  5(a)  (2)  of  the  Act  are 
.counted  under  section  5(a)(3)  to  meet 
eligibility  requirements  for  that  section, 
the  maximum  Federal  payment  will  be 
computed  on  the  basis  of  the  number  of 
children  counted  under  section  5(a)  (3) 
at  the  rate  of  payment  specified  for  that 
section. 

(20  U.S.C.  635) 

§  114.4  Procedure  if  funds  are  inade¬ 
quate  to  make  all  payments. 

(a)  Section  2  of  the  Act  provides  that 
for  each  fiscal  year  the  Commissioner 
is  to  determine  the  portion  of  the  funds 
appropriated  under  the  Act  which  will 
be  available  for  carrying  out  the  provi¬ 
sions  of  sections  9  and  10  and  that  the 
remainder  of  such  funds  shall  be  avail¬ 
able  for  paying  to  local  educational  agen¬ 
cies  the  Federal  share  of  the  cost  of  proj¬ 
ects  for  the  construction  of  school  facili¬ 
ties  for  which  applications  have  been 
approved  under  section  6.  Section  3  of 
the  Act  provides  that  the  Commissioner 
shall  by  regulation  prescribe  an  order  of 
priority,  based  on  relative  urgency  of 
need,  to  be  followed  in  approving  appli¬ 
cations  in  the  event  the  funds  appro¬ 
priated  under  the  Act  and  remaining 
available  on  any  cutoff  date  for  payment 
to  local  educational  agencies  are  less  than 
the  Federal  share  of  the  cost  of  the  proj¬ 
ects  with  respect  to  which  applications 
have  been  filed  prior  to  such  date  (and 
for  which  funds  under  the  Act  have  not 
already  been  obligated).  Only  applica¬ 
tions  meeting  the  conditions  for  approval 
under  the  Act  (other  than  section  6(b) 
(2)  (C) )  will  be  considered  applications 
for  purposes  of  the  preceding  sentence. 
Such  an  order  of  priority  is  to  provide 
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that  applications  for  payments  based 
upon  increases  in  the  number  of  children 
either  residing  on,  or  residing  with  a  par¬ 
ent  employed  on,  property  which  is  part 
of  a  low-rent  housing  project  assisted 
under  the  United  States  Housing  Act  of 
1937,  as  amended,  will  not  be  approved 
for  any  fiscal  year  until  all  other  appli¬ 
cations  under  paragraphs  (2)  and  (3) 
of  section  5(a)  have  been  approved  for 
that  fiscal  year.  Section  14(e)  of  the 
Act  provides,  in  part,  that  in  determining 
the  order  in  which  such  applications 
shall  be  approved,  the  Commissioner 
shall  consider  the  relative  educational 
and  financial  needs  of  the  local  educa¬ 
tional  agencies  which  have  submitted  ap- 
provable  applications  and  the  nature 
and  extent  of  the  Federal  responsibility. 
Section  14(h)  provides  that  it  is  the 
policy  of  the  Congress  that  the  provision 
of  assistance  pursuant  to  sections  14(a) 
and  14(b)  of  the  Act  shall  be  given  a  pri¬ 
ority  at  least  equal  to  that  given  to  pay¬ 
ments  made  pursuant  to  section  10  of 
the  Act. 

(20  U.S.C.  632,  635(C)  (2),  636(b)  (2)  (C),  639. 
640,  644) 

(b)  Pursuant  to  the  above  provisions 
of  the  Act,  applications  for  assistance 
under  the  provisions  of  sections  9,  10,  16, 
14(a) ,  and  14(b)  will  have  priority  fund¬ 
ing  over  applications  under  section  6  (as 
limited  by  section  5) ,  and  sections  8  and 
14(c)  of  the  Act.  That  portion  of  pay¬ 
ments  for  applications  filed  in  accordance 
with  the  provisions  of  section  6  (as 
limited  by  section  5)  and  section  8  of  the 
Act  based  upon  increases  in  the  number 
of  children  either  residing  on,  or  resid¬ 
ing  with  a  parent  employed  on,  Federal 
property  (other  than  property  which  is 
part  of  an  eligible  low-rent  housing 
property)  will  have  priority  in  funding 
over  that  portion  of  payments  that  is 
based  upon  increases  in  the  number  of 
children  countable  for  payment  under 
sections  5(a)  (2)  and  5(a)  (3)  who  either 
reside  on,  or  reside  with  a  parent  em¬ 
ployed  on,  an  eligible  low- rent  housing 
property. 

(20  US.C.  635,  636,  638,  639,  640,  644,  646) 

(c)  For  each  fiscal  year,  the  Commis¬ 
sioner  will  first  determine  the  estimated 
requirements  for  all  applications  filed 
under  sections  9,  10,  and  16  and  sections 
14(a)  and  14(b)  of  the  Act.  Funds  avail¬ 
able  therefor  will  be  allocated  first  to 
applications  under  section  16  of  the  Act. 
The  remainder  of  such  funds  will  be  al¬ 
located  to  section  14(a),  and  14(b)  to 
section  9,  and  to  section  10,  in  the  ratio 
of  the  estimated  requirements  under 
each  section  to  the  total  requirements 
for  all  such  sections. 

(20  U.S.C.  632,  639,  640,  644,  646) 

(d)  Each  approvable  application  under 
sections  9,  10,  14(a),  and  14(b)  of  the 
Act  will  be  assigned  a  priority  rating  de¬ 
termined  in  the  manner  specified  in  this 
section  and  in  §  114.5,  and  a  priority 
listing  will  be  established  for  each  such 
section.  The  funds  allocated  as  prescribed 
in  paragraph  (c)  of  this  section  will  be 
reserved  for  applications  on  such  priority 
listing  in  order  of  priority  indices.  When 


all  such  applications  have  been  funded, 
any  remaining  available  funds  will  be  re¬ 
served  for  applications  undei  section  6 
(as  limited  by  section  5),  section  8  and 
section  14(c). 

(20  UJ5.C.  635,  636,  638,  644) 

(e)  For  each  fiscal  year,  a  priority  list¬ 
ing  also  will  be  established  for  applica¬ 
tions  under  sections  6  (as  limited  by  sec¬ 
tion  5)  and  8  of  the  Act  for  that  portion 
of  payments  which  is  based -on  increases 
in  the  number  of  children  either  residing 
on,  or  residing  with  a  parent  employed 
on,  an  eligible  low-rent  housing  property. 
Funds  wifi  be  reserved  for  applications  on 
such  a  priority  listing  after  funds  have 
been  reserved  for  all  other  approvable  ap¬ 
plications  under  section  6  (as  limited  by 
section  5),  section  8,  and  section  14(c), 
filed  for  that  fiscal  year. 

(20  U.S.C.  633,  634,  635,  636,  637,  638,  644) 

§  114.5  Determination  of  priority  in¬ 
dices  and  priority  groupings  for  ap¬ 
plications. 

(a)  For  applications  under  sections  6 
and  14  of  the  Act,  a  priority  index  will  be 
determined  for  the  first  pending  re¬ 
quested  construction  project  of  each  ap¬ 
plicant  by  adding  (1)  the  percentage  that 
the  estimated  number  of  federally  con¬ 
nected  children  countable  for  payment  in 
the  local  educational  agency  (or,  except 
under  section  14(a)  and  14(b) ,  in  the  ap¬ 
proved  attendance  area)  is  of  the  total 
estimated  membership  of  all  children 
therein  at  the  close  of  the  applicable 
period;  and  (2)  the  percentage  of  the 
estimated  school  membership  within  the 
local  educational  agency  (or  in  the  ap¬ 
proved  attendance  area)  which  at  the 
same  time  is  without  minimum  school 
facilities.  However,  in  no  case  shall  the 
amount  used  in  determining  the  priority 
index  exceed  twice  the  percentage  ob¬ 
tained  in  paragraph  (a)(1)  of  this  sec¬ 
tion.  No  priority,  except  under  sections  14 
(a)  and  14(b),  shall  be  established  for 
any  applicant  having  less  than  20  un¬ 
housed  children  in  the  local  educational 
agency  (or  in  the  approved  attendance 
area) . 

(20  U.S.C.  633) 

(b)  For  requests  under  section  10  of 
the  Act,  a  priority  index  will  be  deter¬ 
mined  for  the  first  pending  requested 
project  of  each  applicant  by  adding  (1) 
the  percentage  that  the  estimated  num¬ 
ber  of  children  for  whom  minimum  school 
facilities  are  to  be  provided  is  of  the  total 
estimated  number  of  all  children  residing 
and  attending  school  on  the  installation 
at  the  close  of  the  applicable  period;  and 
(2)  the  percentage  of  the  estimated 
school  membership  at  such  installation 
which  is  without  minimum  school  facili¬ 
ties  as  of  the  same  time.  However,  in  no 
case  will  the  combined  percentage  used 
in  determining  the  priority  index  exceed 
twice  the  percentage  arrived  at  in  sub- 
paragraph  (1)  of  this  paragraph.  In  de¬ 
termining  the  order  of  priority  for  ap¬ 
proving  applications  under  section  10,  ap¬ 
plications  will  be  classified  in  priority 
groups  for  establishing  priority  in  fund¬ 
ing  from  funds  allocated  for  applications 


under  section  10  as  prescribed  in  para¬ 
graph  (c)  of  §  114.4  and  a  priority  listing 
will  be  established  for  each  such  group 
in  the  following  order:  (i)  Applications 
requesting  major  repairs  necessary  for 
the  safety  of  school  children  or  to  prevent 
further  deterioration  of  existing  school 
facilities;  (ii)  applications  in  cases  where 
the  local  educational  agency  which  op¬ 
erates  the  school  program  in  school  fa¬ 
cilities  located  on  Federal  property  has 
given  assurance  and  a  firm  commitment 
to  the  Commissioner  that,  upon  comple¬ 
tion  of  the  proposed  project,  it  will  ac¬ 
cept  ownership  of  such  school  facilities 
under  section  10(b)  of  the  Act;  (iii)  ap¬ 
plications  in  cases  where  there  are  un¬ 
housed  pupils;  and  (iv)  applications  re¬ 
questing  the  construction  of  capacity  or 
noncapacity  school  facilities,  or  the  re¬ 
habilitation  or  remodeling  of  existing 
school  facilities  which  is  required  to 
bring  the  school  facilities  up  to  a  stand¬ 
ard  which  will  permit  the  offering  of  a 
contemporary  educational  program. 

(20  U.S.C.  640) 

(c)  In  those  cases  in  which  an  appli¬ 
cant  has  filed  more  than  one  project 
application  (or  in  the  case  of  section  10, 
when  two  or  more  applications  are  filed 
which  fall  within  the  same  priority 
grouping,  as  established  in  paragraph 
(b)  of  this  section),  the  priority  index 
for  the  second  project  will  be  determined 
by:  (1)  Dividing  the  normal  capacity  of 
first  project  by  the  total  estimated  mem¬ 
bership  at  the  close  of  the  applicable 
period  and  (2)  reducing  the  applicant’s 
priority  index  by  twice  the  percentage 
so  obtained.  When  more  than  two  project 
applications  have  been  filed,  the  priority 
index  for  each  succeeding  project  shall 
be  reduced  by  the  cumulative  total  per¬ 
centage,  in  the  manner  provided  for  in 
the  preceding  sentence,  of  all  approved 
projects  of  the  applicant. 

(20  T7.S.C.  633,  640,  644) 

§114.6  Determination  of  subpriority 
indices  for  applications. 

(a)  In  the  event  that  the  funds  avail¬ 
able  are  sufficient  to  cover  only  a  portion 
of  the  project  applications  with  identical 
priority  indices  (as  determined  under 
§114.5),  a  subpriority  index  for  each 
project  application  will  be  determined  by 
dividing  (1)  the  estimated  number  of 
federally  connected  children  countable 
for  payment  in  the  local  educational 
agency  (or  in  the  approved  attendance 
area)  or,  in  the  case  of  section  10  of  the 
Act,  the  number  of  children  for  whom 
school  facilities  are  to  be  provided  on 
Federal  property  by  (2)  the  total  esti¬ 
mated  membership  of  all  children  in  such 
an  area  at  the  close  of  the  applicable 
period. 

(20  U.S.C.  633,  634,  640,  644) 

(b)  In  those  cases  where  an  applicant 
has  more  than  one  eligible  project  ap¬ 
plication  in  an  identical  priority  index 
group,  the  subpriority  index  of  the 
first  project  in  such  group  will  be  com¬ 
puted  in  accordance  with  paragraph  (a) 
of  this  section,  and  the  subprority  index 
of  the  second  priority  will  be  determined 
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by  (1)  dividing  the  normal  capacity  of 
the  first  project  by  the  total  estimated 
membership  at  the  close  of  the  appli¬ 
cable  period  and  (2)  reducing  the  appli¬ 
cant’s  subpriority  index  as  determined 
in  paragraph  (a)  of  this  section  by 
twice  the  percentage  so  obtained.  The 
subpriority  index  for  each  succeeding 
project  will  be  reduced  by  the  cumulative 
total  capacity,  as  provided  in  the  first 
sentence  of  this  paragraph,  of  all  the 
approved  projects  of  the  applicant. 

(20  U.S.C.  633,  634,  640,  644) 

§  114.7  Priority  and  approval  condi¬ 
tioned  upon  readiness  to  proceed  with 
construction. 

Initial  approval  of  a  project  applica¬ 
tion  under  this  part  will  be  cancelled  if 
the  applicant  is  not  ready  to  proceed  with 
construction  within  120  days  after  the 
date  of  initial  approval  unless  such  pe¬ 
riod  is  extended  by  the  Commissioner 
for  good  cause  shown.  The  applicant’s 
project  and  entitlement  may  be  subor¬ 
dinated  by  reason  of  such  failures  to 
other  project  applications  of  lower  rank 
or  the  applicant  may  forfeit  its  priority 
in  the  discretion  of  the  Commissioner. 
(20  U.S.C.  633,  634,  636(b)(1)(D),  644) 

Subpart  C — Policy  Determinations  in 
Processing  of  Applications 

§  114.11  Membership  of  nonresident 
pupils. 

For  purposes  of  sections  5,  8,  9,  and 
14  of  the  Act  and  the  regulations  in  this 
part,  in  determining  an  applicant’s  mem¬ 
bership,  a  nonresident  pupil  who  attends 
a  school  in  the  applicant  local  educa¬ 
tional  agency  on  a  tuition  or  nontuition 
basis  may  be  counted  in  the  applicant’s 
membership  if  a  written  agreement  for 
such  attendance  has  been  entered  into 
between  the  local  educational  agencies 
concerned,  and  if  that  agreement  has 
been  approved  by  the  Commissioner.  No 
such  agreement  will  be  approved  by  the 
Commissioner  unless  it  provides  for  edu¬ 
cation  on  either  a  tuition  or  nontui¬ 
tion  basis  for  a  period  of  20  years  from 
the  date  of  execution  of  such  agreement. 
(20  U.S.C.  645(5)) 

§  114.12  Changes  in  boundaries,  classi¬ 
fication  and  governing  authority  of 
applicants. 

(a)  If  the  applicant  is  a  party  to  any 
merger,  consolidation,  or  other  similar 
action  which  may  affect  its  boundaries, 
identity,  governing  authority,  classifica¬ 
tion  or  control,  it  shall  notify  the  Com¬ 
missioner  as  soon  as  practicable  of  the 
effective  date  of  that  action,  the  extent 
and  character  thereof,  and  the  legal 
authority  under  which  the  action  was  or 
is  to  be  effected. 

(b)  A  local  educational  agency  suc¬ 
ceeding  to  the  territory  of  one  or  more 
local  educational  agencies  whose  appli¬ 
cations  were  approved  (or  in  due  course 
would  have  been  approved)  prior  to  the 
change  in  boundaries  or  organization 
may  secure  all  the  rights  and  benefits 
which  were  vested  in  such  application  (s) 
by  notifying  the  Commissioner  and  by 
submitting  the  following: 


(1)  A  letter  from  the  authorized  rep¬ 
resentative  of  the  successor  local  edu¬ 
cational  agency  (i)  requesting  that  the 
successor  local  educational  agency  be 
substituted  for  the  original  applicant 
agencies,  and  (ii)  stating  that  the  suc¬ 
cessor  local  educational  agency  agrees 
to  be  bound  by  the  obligations  and  as¬ 
surances  undertaken  or  made  by  such 
original  applicant  local  educational 
agencies  in  their  applications  to  the 
same  extent  as  such  original  applicants 
would  have  been  bound; 

(2)  An  opinion  of  the  appropriate 
legal  officer  of  the  County  or  State  show¬ 
ing  that  (i)  the  change  in  boundaries 
or  organization  was  accomplished  in  ac¬ 
cordance  with  the  laws  of  the  State; 
and  (ii)  that  the  assignment  and  ac¬ 
ceptance  or  the  transfer  of  the  interest 
of  the  applicant  local  educational  agency 
to  the  successor  local  educational  agency 
is  in  accordance  with  the  laws  of  the 
State  and  is  effective  to  accomplish  the 
changes  described;  and 

(3)  Assignments,  citations  or  quota¬ 
tions  as  follows: 

(i)  If  the  State  law  provides  for  the 
settlement  of  the  assets  and  liabilities 
(including  such  matters  as  right  to  suc- 
cessorship  in  property,  debts,  obliga¬ 
tions,  unfulfilled  contracts,  details  of  the 
assumption  of  bonded  indebtedness, 
State  aid  and  taxes)  the  appropriate 
quotations  from  or  citations  to  specific 
State  laws  involved  should  be  submit¬ 
ted;  or 

(ii)  If  the  State  law  does  not  clearly 
provide  for  the  disposition  of  such  prop¬ 
erty  rights,  an  assignment  from  each  of 
the  former  local  educational  agencies 
to  the  successor  agencies  should  be  sub¬ 
mitted  showing  (a)  the  transfer  of 
ownership  of  the  building  or  buildings 
under  construction  or  contract,  (b)  the 
transfer  of  any  unexpended  funds  or 
rights  to  funds,  for  the  approved  projects 
then  on  hand,  and  (c)  the  transfer  of 
all  rights  and  obligations  of  the  appli¬ 
cant  local  educational  agencies  in  and 
to  any  project  application  not  yet  ap¬ 
proved  and  any  future  payments  or 
benefits  which  might  accrue  under  the 
pending  applications. 

(c)  The  rights  and  benefits  under  the 
Act  of  the  successor  agency  cannot  be 
greater  than  the  total  of  all  rights  and 
benefits  which  originally  were  vested  in 
the  component  agencies  which  had  valid 
applications  on  file  to  the  effective  date 
of  the  change  in  boundaries  or  organiza¬ 
tion. 

(20  U.S.C.  645(11)) 

§  114.14  Estimated  average  daily  mem¬ 
bership  under  section  5(a)  (3). 

For  the  purpose  of  eligibility  and  en¬ 
titlement  under  section  5(a)  (3)  of  the 
Act,  the  estimated  number  of  children 
in  average  daily  membership  during  the 
year  shall  be  97  percent  of  the  difference 
between  (1)  the  total  number  of  children 
in  membership  whose  parents  are  em¬ 
ployed  (as  determined  by  a  parent-pupil 
survey  made  as  of  any  specific  date  dur¬ 
ing  the  increase  period)  in  establish¬ 
ments  with  respect  to  which  a  responsible 
official  thereof  certifies  that  there  has 


been  an  increase  in  employment  subse¬ 
quent  to  the  base  year  in  order  to  fulfill 
Federal  contracts  or  subcontracts,  and 
(2)  the  number  of  such  children  whose 
parents  moved  into  the  applicant  school 
district  subsequent  to  such  a  base  year. 
(20  U.S.C.  635(a)  (3) .  (d)  (2)  (B) ) 

§  114.15  Determination  of  undue  finan¬ 
cial  burden. 

A  determination  under  section  5(c)  of 
the  Act  of  undue  financial  burden  on  the 
taxing  and  borrowing  authority  of  an  ap¬ 
plicant  will  be  made  as  follows : 

(a)  If  the  cost  of  providing  minimum 
school  facilities  for  the  increase  in  eligi¬ 
ble  federally  connected  children  under 
section  5(a)  (3)  of  the  Act  plus  the  out¬ 
standing  bonded  debt  for  building  pur¬ 
poses,  would  result  in  the  necessity  of  in¬ 
curring  a  percentage  obligation  against 
assessed  valuation  in  building  bonds  or 
other  debentures  which  exceeds  the  aver¬ 
age  percentage  of  such  indebtedness  in¬ 
curred  for  such  obligations  by  school  dis¬ 
tricts  in  the  applicant’s  State,  an  undue 
financial  burden  is  deemed  to  exist; 

(b)  In  marginal  cases,  additional  con¬ 
sideration  may  be  given  to  such  factors  as 
(1)  dollars  per  child  in  assessed  valua¬ 
tion,  (2)  increase  in  total  assessed  valu¬ 
ation  in  relation  to  increase  in  member¬ 
ship  during  the  increase  period,  (3)  ratio 
of  assessed  valuation  to  true  value,  and 

(4)  special  State  laws  or  practices. 

(20  U.S.C.  635(c)) 

§  114.16  Additional  payment*  under 
section  8. 

(a)  An  amount  not  to  exceed  10  per¬ 
cent  of  any  amount  appropriated  under 
the  Act  (exclusive  of  any  sums  appropri¬ 
ated  for  administration)  may  be  reserved 
and  used  by  the  Commissioner  to  make 
grants  to  applicants  (except  to  appli¬ 
cants  under  section  14  of  the  Act)  when 

(1)  the  application  would  be  approved 
but  for  the  applicant’s  inability,  unless 
aided  by  such  a  grant,  to  finance  the  non- 
federal  share  of  the  cost  of  a  project;  or 

(2)  after  the  approval  of  the  application 
the  project  cannot,  without  such  grant, 
be  completed  because  of  flood,  fire,  or 
similar  emergency  affecting  either  the 
work  on  the  project  or  the  applicant’s 
ability  to  finance  the  nonfederal  share 
of  the  cost  of  the  project. 

(b)  Under  paragraph  (a)(1)  of  this 
section,  a  complete  application  (except 
applications  under  section  14  of  the  Act 
and  applications  with  respect  to  which 
the  Commissioner  has  waived  or  reduced 
eligibility  requirements  under  section  5 
(e)  of  the  Act)  may  be  considered  for 
payment  of  part  or  all  of  the  nonfederal 
share  of  the  cost  of  any  project  which 
does  not  include  more  than  minimum  fa¬ 
cilities  for  unhoused  children  only  if: 
(1)  The  application  contains  a  request 
for  payment  under  the  Act;  (2)  the  es¬ 
timated  number  of  children  countable 
for  payment  under  section  5  of  the  Act 
for  the  increase  period  equals  or  exceeds 
the  number  obtained  by  taking  12  per¬ 
cent  of  the  average  daily  membership 
of  the  applicant  district  for  the  base 
year  applicable  to  the  increase  period 
under  consideration,  except  that,  if  1 
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or  more  years  in  the  increase  period 
were  included  in  a  previous  application 
for  which  payment  has  been  made  or 
may  be  made,  the  percent  shall  be  9  per¬ 
cent  if  1  year  was  included,  6  percent 
if  2  years  were  included,  and  3  percent 
if  3  years  were  included;  (3)  the  appli¬ 
cant  has  exhausted  all  fiscal  resources, 
including  State  aid,  bonding  authority, 
and  Federal  aid,  which  are  practicably 
available  to  it  and  is  unable  to  pay 
the  nonfederal  share  of  the  cost  of  the 
project;  (4)  it  has  been  reached  on  the 
priority  or  subpriority  indices  estab¬ 
lished  under  this  part;  and  (5)  Federal 
money  reserved  under  paragraph  (a)  of 
this  section  is  available.  The  additional 
payment  to  the  applicant  under  this  sec¬ 
tion  may  not  exceed  the  cost  of  provid¬ 
ing  minimum  school  facilities  for  the 
number  of  unhoused  children  as  of  the 
end  of  the  Increase  period,  less  all  fi¬ 
nancial  resources  practicably  available 
to  the  applicant  as  of  the  same  period; 
nor  may  it  exceed  the  difference  be¬ 
tween  (i)  the  actual  cost  of  providing 
minimum  facilities  for  the  federally 
connected  pupils  eligible  for  payment 
under  the  Act,  or  the  average  cost  in  the 
State  of  providing  such  facilities,  which¬ 
ever  Is  the  lesser,  and  (ii)  the  Federal 
funds  made  available  to  the  applicant 
under  section  5  of  the  Act  plus  local 
and  State  funds  which  may  be  made 
available  for  this  purpose. 

(c)  Under  paragraph  (a)  (2)  of  this 
section,  a  request  by  the  applicant  may 
be  considered  for  the  additional  payment 
of  part  or  all  of  the  funds  required  to 
complete  a  project  (to  the  extent  that 
the  completed  project  will  not  provide 
more  than  minimum  school  facilities  for 
unhoused  children)  for  which  a  project 
application  under  the  Act  has  been  ap¬ 
proved  only  if:  (1)  Federal  money  re¬ 
served  under  paragraph  (a)  of  this  sec¬ 
tion  is  available:  (2)  the  applicant  can¬ 
not  complete  the  project  because  of 
flood,  fire,  or  similar  emergency  affect¬ 
ing  either  the  work  on  the  project  or  the 
applicant’s  ability  to  finance  the  non¬ 
federal  share  of  the  cost  of  the  project; 
and  (3)  the  applicant  has  exhausted  all 
financial  resources  practicably  available 
to  it,  including  State  aid,  bonding  au¬ 
thority,  and  Federal  aid.  The  payment  to 
be  made  under  this  paragraph  may  not 
exceed  the  amount  required  to  pay  the 
additional  cost  caused  by  the  emergency 
less  any  financial  resources  of  the  ap¬ 
plicant  practicably  available  for  such 
purposes,  including  the  proceeds  of  any 
insurance. 

(20  U.S.C.  638) 

§  114.17  School  facilities  for  children 
whose  membership  is  of  temporary 
duration  only. 

(a)  If  the  Commissioner  determines 
that  the  membership  of  some  of  the  chil¬ 
dren  of  the  applicant,  representing 
otherwise  countable  Federal  increases 
under  section  5  of  the  Act,  will  be  of 
temporary  duration  only,  the  member¬ 
ship  of  such  children  must  be  excluded 
in  computing  maximum  payments  under 
such  section  5. 

(20  U.S.C.  639) 


(b)  The  Commissioner  when  proper  re¬ 
quest  therefor  is  made  in  a  complete  ap¬ 
plication,  may:  (1)  Make  available  to 
such  applicant  such  temporary  school 
facilities  as  may  be  necessary  to  take 
care  of  the  membership  of  such  children 
as  the  Commissioner  determines  will  be 
of  temporary  duration  only,  as  defined 
in  §  114.1(o),  or  (2)  where  the  applicant 
gives  assurance  in  a  complete  applica¬ 
tion  that  at  least  minimum  school  facil¬ 
ities  will  be  provided  for  such  children, 
pay  (on  such  terms  and  conditions  as  he 
deems  appropriate  to  carry  out  the  pur¬ 
poses  of  the  Act)  to  such  applicant  for 
use  in  constructing  school  facilities  an 
amount  not  greater  than  the  amount 
which  he  estimates  will  be  necessary  to 
make  available  temporary  facilities  for 
such  children,  but  the  amount  so  paid 
shall  not  exceed  the  cost  of  construct¬ 
ing  minimum  school  facilities  for  such 
children.  In  no  case  will  provision  for 
such  children  be  made  unless  they  are 
deemed  to  be  without  minimum  school 
facilities. 

(20  U.S.C.  634,  639) 

§  114.18  Determination  of  eligibility 
under  section  14. 

(a)  The  requirements  contained  in 
section  14(a)(1)  of  the  Act  will  be 
deemed  to  have  been  met  when  one  of 
the  following  conditions  exist: 

(1)  The  total  number  of  children  who 
reside  on  Indian  lands  (for  whom  the 
applicant  is  providing,  or  upon  comple¬ 
tion  of  the  school  facilities  for  which 
provision  is  made,  will  provide,  free  pub¬ 
lic  education,  and  whose  membership  in 
the  schools  of  such  applicant  has  not 
formed  and  will  not  form  the  basis  for 
payments  under  other  provisions  of  the 
Act)  is  at  least  15  and  represent  as  least 
33  y3  percent  of  the  total  number  of  chil¬ 
dren  for  whom  the  applicant  is  provid¬ 
ing  free  public  education  (such  percent¬ 
age  requirement  may,  however,  be  waived 
by  the  Commissioner  under  1 114.35) ; 

(2)  The  Indian  lands  in  the  school 
district  of  the  applicant  represent  at 
least  33%  percent  of  the  total  land  area 
of  the  school  district;  or 

(3)  The  applicant  is  providing,  or 
upon  completion  of  the  school  facilities 
for  which  provision  is  made  will  provide, 
free  public  education  to  100  or  more 
children  who  reside  on  Indian  lands  lo¬ 
cated  outside  the  local  educational 
agency. 

(20  U.S.C.  644(a)(1)) 

(b)  The  requirement  contained  in 
section  14(a)(4)  of  the  Act  will  be 
deemed  to  have  been  met  when,  in  ac¬ 
cordance  with  the  provisions  of  para¬ 
graph  (d)  of  §  114.1,  the  applicant  does 
not  have  available  sufficient  funds  to 
provide  minimum  school  facilities  for  at 
least  95  percent  of  the  total  number  of 
children  estimated  to  be  in  membership 
in  the  applicant’s  schools  as  of  the  end 
of  the  second  year  following  the  end  of 
the  increase  period  for  which  the  appli¬ 
cation  is  filed. 

(20  U.S.C.  644(a)(4)) 

(c)  The  requirement  in  section  14(b) 

(1)  of  the  Act  will  be  deemed  to  have 


been  met  when  one  of  the  following  con¬ 
ditions  exist: 

(1)  The  estimated  number  of  children 
who  reside  on  Indian  lands  as  of  the  close 
of  the  increase  period  (for  whom  the 
applicant  is  providing,  or  upon  comple¬ 
tion  of  the  school  facilities  for  which 
provision  is  made,  will  provide,  free  pub¬ 
lic  education,  and  whose  membership  in 
the  schools  of  such  applicant  has  not 
formed  and  will  not  form  the  basis  for 
payments  under  other  provisions  of  the 
Act)  is  at  least  15  and  represents  at  least 
10  percent  of  the  total  number  of  chil¬ 
dren  for  whom  the  applicant  is  providing 
free  public  education.  (Such  percentage 
requirement  may,  however,  be  waived  by 
the  Commissioner  under  §  114.36) ; 

(2)  The  Indian  lands  in  the  school 
district  of  the  applicant  represent  at 
least  10  percent  of  the  total  land  area 
of  such  school  district;  or 

(3)  The  applicant  is  providing,  or  upon 
completion  of  the  school  facilities  for 
which  provision  is  made,  will  provide, 
free  public  education  to  100  or  more 
children  who  reside  on  Indian  lands  lo¬ 
cated  outside  the  applicant’s  school 
district. 

(20U.&.C.  644(b)(1)) 

(d)  The  requirement  in  section 
14(c)  (1)  of  the  Act  will  be  deemed  to 
have  been  met  when  the  following  con¬ 
ditions  exist: 

(1)  The  total  number  of  children  who 
are  Inadequately  housed  by  minimum 
school  facilities  (for  whom  the  applicant 
is  providing,  or  upon  completion  of  the 
school  facilities  for  which  provision  is 
made,  will  provide,  free  public  education, 
and  whose  membership  in  the  schools 
of  such  applicant  has  not  formed  and 
will  not  form  the  basis  for  payments 
under  other  provisions  of  the  Act)  is  at 
least  20  and  represents  at  least  33  y3  per¬ 
cent  of  the  total  number  of  children  for 
whom  the  applicant  is  providing  free 
public  education  (such  percentage  re¬ 
quirement  may,  however,  be  waived  by 
the  Commissioner  under  9  114.37);  and 

(2)  The  Federal  property  in  the  school 
district  of  the  applicant  represents  at 
least  33  y3  percent  of  the  total  land  area 
of  the  school  district. 

(20  UJS.C.  644(c)  (1)) 

(e)  The  requirement  in  section 
14(c)  (4)  of  the  Act  will  be  deemed  to 
have  been  met  when,  in  accordance  with 
the  provisions  of  paragraph  (d)  of 
9  114.1,  the  applicant  does  not  have  avail¬ 
able  sufficient  funds  to  provide  minimum 
school  facilities  for  at  least  95  percent 
of  the  total  number  of  children  estimated 
to  be  in  the  applicant’s  schools  as  of  the 
end  of  the  second  year  following  the  end 
of  the  increase  period  for  which  the 
application  is  filed. 

(20  TT.S.C.  644(C)(4)) 

Subpart  D — Criteria  for  Waivers  Under  the 
Act 

§  114.30  Application  for  waiver*. 

Applications  for  waivers  pursuant  to 
section  5(e)  of  the  Act  shall  be  made  in 
accordance  With  Maximum  Grant  (OE 
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Form  355).  Such  application  may  re¬ 
quest  a  waiver  with  regard  to  the  entire 
local  educational  agency,  or  any  portion 
thereof,  as  appropriate. 

(20  U.3.C.  635(e)) 

§  114.31  Criteria  for  waiver  under  sec¬ 
tion  5(e)  of  minimum  number  re¬ 
quirement  of  20  in  section  5(c). 

The  Commissioner  will  not,  under  sec¬ 
tion  5(e)  of  the  Act,  waive  or  reduce  the 
minimum  increase  number  of  20  in  fed¬ 
erally  connected  membership  required  by 
section  5(c)  unless  the  conditions  set 
forth  in  paragraphs  (a)  through  (d)  of 
this  section,  or  that  set  forth  in  para¬ 
graph  (e)  of  this  section,  are  met: 

(a)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(b)  The  estimated  increase  in  federally 
connected  membership  in  the  increase 
period  is  at  least  25  percent  of  the  base 
year  total  average  daily  membership; 

(c)  The  local  educational  agency  is 
located  in  a  remote  or  isolated  area,  or 
the  Federal  impact  1s  in  an  attendance 
area  or  other  geographical  area  which  is 
located  in  an  isolated  or  remote  part  of 
the  local  educational  agency; 

(d)  The  local  educational  agency  has 
need  for  additional  classroom  facilities 
or  related  school  facilities  in  order  to 
provide  minimum  school  facilities  for  the 
estimated  number  of  children  in  the  re¬ 
mote  or  isolated  area  who  will  be  in  the 
membership  of  the  schools  at  the  close  of 
the  increase  period  covered  by  the 
application; 

(e)  The  Commissioner  determines  that 
other  exceptional  circumstances  exist 
which  in  his  judgment  require  such 
waiver  or  reduction  to  avoid  inequity  and 
to  avoid  defeating  the  purposes  of  the 
Act. 

(20U.6.C.  636  (e),  (e)) 

§  114.32  Criteria  for  waiver  under  sec¬ 
tion  5(e)  of  percentage  requirements 
for  federally  connected  and  nonfed- 
erally  connected  membership  in  sec¬ 
tion  5(c). 

(a)  The  Commissioner  will  not,  under 
section  5(e)  of  the  Act,  waive  or  reduce 
the  percentage  requirement  or  require¬ 
ments  in  section  5(c)  of  the  Act,  waive 
the  requirement  contained  in  the  first 
sentence  of  section  5(d)  of  the  Act,  or 
reduce  the  percentage  specified  in  clause 

(2)  of  such  sentence,  unless  the  condi¬ 
tions  set  forth  in  paragraphs  (a)  (1) 
through  (5)  of  this  section,  inclusive,  or 
that  set  forth  in  paragraph  (a)  (6)  of 
this  section,  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  specifically  states 
the  extent  to  which  it  desires  the  Com¬ 
missioner  to  exercise  his  authority  to 
waive  or  reduce  one  or  more  of  such  re¬ 
quirements  and  makes  appropriate  re¬ 
quests  therefor,  agreeing  that  if  such  a 
request  is  granted  in  whole  or  in  part  in 
computing  maximum  payment  under  the 
Act,  only  membership  of  children  within 
the  federally  Impacted  attendance  area 
shall  be  considered; 

(3)  The  applicant  has  two  or  more  at¬ 
tendance  areas,  and  its  jurisdictional 


area  is  county  wide  or  is  sufficiently  ex¬ 
tensive  as  to  be  reasonably  analogous  to 
a  county  wide  school  system; 

(4)  In  the  increase  period  for  which 
the  application  is  made  the  Federal  im¬ 
pact  is  equal  to  at  least  10  percent  of  the 
average  daily  membership  in  the  base 
year  in  an  attendance  area  or  other  geo¬ 
graphical  area  which  is  located  in  an  iso¬ 
lated  or  remote  part  of  the  local  educa¬ 
tional  agency; 

(5)  The  school  district  is  located  in  a 
remote  or  isolated  area,  or  the  Federal 
impact  is  in  an  attendance  area  or  other 
geographical  area  which  is  located  in. a 
remote  or  isolated  part  of  the  school 
district; 

(6)  The  Commissioner  determines 
that  other  exceptional  circumstances 
exist  which  in  his  judgment  require  such 
waiver  or  reduction  to  avoid  inequity  and 
to  avoid  defeating  the  purposes  of  the 
Act. 

(b)  If  the  Commissioner  decides  to 
waive  or  reduce  one  or  more  of  the  re¬ 
quirements  set  forth  in  §  114.31  or  para¬ 
graph  (a)  of  this  section: 

(1)  He  will  determine  which  require¬ 
ment  or  requirements  he  will  waive,  or 
reduce,  and,  if  the  latter,  the  extent  of 
such  a  reduction; 

(2)  He  will  determine  the  geographical 
area  of  the  applicant  which  will  be  con¬ 
sidered  as  constituting  the  federally  im¬ 
pacted  attendance  area;  and 

(3)  The  application  will  otherwise  be 
processed  under  the  Act  and  this  part, 
taking  into  consideration  only  the  fed¬ 
erally  impacted  attendance  area  deter¬ 
mined  under  subparagraph  (2),  but  in 
no  case  will  payments  under  this  para¬ 
graph  exceed  the  amounts  computed  for 
the  local  educational  agency  as  a  whole 
taking  into  consideration  the  waivers  or 
reductions  made  by  the  Commissioner. 
(20  U.S.C.  635(c)  and  (e) ) 

§  114.33  Criteria  for  waiver  under  sec¬ 
tion  5(e)  for  children  residing  on 
Federal  property. 

(a)  The  Commissioner  will  not,  under 
section  5(e)  of  the  Act,  waive  or  reduce 
the  percentage  increase  requirement  in 
section  5(c)  of  the  Act  with  respect  to 
children  residing  on  Federal  property, 
or  waive  or  reduce  the  percentage  in¬ 
crease  requirement  in  section  5(d)  of  the 
Act  with  respect  to  nonfederally  con¬ 
nected  children,  unless  the  conditions  set 
forth  in  paragraphs  (a)  (1)  through  (5) 
of  this  section  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  specifically  states 
the  waiver  it  desires  or  the  extent  to 
which  it  desires  a  reduction  in  one  or 
more  requirements,  and  makes  an  ap¬ 
propriate  request  therefor  in  which  it 
agrees  that,  if  such  a  request  is  granted 
in  whole  or  in  part,  only  the  Federal 
property  upon  which  the  children  reside 
shall  be  considered  as  a  federally  im¬ 
pacted  attendance  area  in  computing 
maximum  payment  under  the  waiver  or 
reduction  in  requirements  and  that  only 
children  residing  on  the  Federal  prop¬ 
erty  constituting  the  federally  impacted 
attendance  area  will  be  considered  in 


determining  the  Increase  in  membership 
of  federally  connected  children; 

(3)  There  has  been  an  increase  in 
membership  of  the  children  residing  on 
the  Federal  property  constituting  the 
federally  impacted  attendance  area  in 
the  increase  period  for  which  the  appli¬ 
cation  is  made  of  at  least  50  and  equal  to 
at  least  8  percent  of  the  average  daily 
membership  bf  such  children  in  the  base 
year,  or  there  are  at  least  50  more  chil¬ 
dren  residing  on  such  Federal  property 
than  were  estimated  to  be  in  the  mem¬ 
bership  of  the  applicant’s  schools  at  the 
end  of  the  increase  period  under  the  last 
previous  application  for  which  payment 
has  been  made  or  may  be  made; 

(4)  The  applicant  has  need  for  addi¬ 
tional  classrooms  or  related  school  fa¬ 
cilities  on  the  basis  of  the  local  educa¬ 
tional  agency  as  a  whole,  or  the  school 
f acihties  of  such  applicant  are  not  rea¬ 
sonably  accessible  to  the  children  resid¬ 
ing  on  the  Federal  property  constituting 
the  federally  impacted  attendance  area 
because  of  their  location  or  the  infeasi¬ 
bility  of  transporting  the  children  resid¬ 
ing  on  such  Federal  property  to  such 
facilities;  and 

(5)  The  school  facilities  to  be  con¬ 
structed  with  the  funds  made  available 
to  the  applicant  upon  approval  of  the 
waiver  will  be  located  on  the  Federal 
property  or  close  enough  thereto  to  serve 
the  children  residing  thereon. 

(b)  If  the  Commissioner  decides  to 
waive  or  reduce  the  percentage  increase 
requirement  in  section  5(c)  of  the  Act 
with  respect  to  children  residing  on  Fed¬ 
eral  property,  or  the  percentage  increase 
requirement  with  respect  to  nonfederally 
connected  children  in  section  5(d)  of  the 
Act: 

(1)  He  will  determine  which  require¬ 
ments  he  will  waive  or  reduce  and  the 
extent  of  any  such  waiver  or  reduction; 
and 

(2)  He  will  determine  the  geographi¬ 
cal  area  of  the  applicant  which  will  be 
considered  as  constituting  the  federally 
impacted  attendance  area;  and 

(3)  The  application  will  otherwise  be 
processed  under  the  Act  and  ttys  part, 
taking  into  consideration  only  the  fed¬ 
erally  impacted  attendance  area  deter¬ 
mined  under  subparagraph  (2) ,  but  in  no 
case  will  payments  under  this  paragraph 
exceed  the  amount  computed  for  the 
local  educational  agency  as  a  whole,  tak¬ 
ing  into  consideration  the  waivers  or  re¬ 
ductions  made  by  the  Commissioner. 

(20  U.S.C.  635(c) ,  (d) ,  and  (e) ) 

§  114.34  Criteria  for  waiver  under  sec¬ 
tion  5(e)  of  limitation  on  number  of 
federally  connected  children  eligible 
for  payment  in  section  5(f). 

Waivers  of  the  limitation  on  the  num¬ 
ber  of  federally  connected  children  eligi¬ 
ble  for  payment  will  be  made  in  accord¬ 
ance  with  the  following  standards  and 
procedures : 

(a)  Waivers  for  children  residing  in 
Federal  housing: 

(1)  The  Commissioner  will  determine 
the  geographical  area  of  the  applicant 
which  will  be  considered  the  federally 
impacted  attendance  area; 
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(2)  The  application  will  otherwise  be 
processed  under  the  Act  and  this  part, 
talcing  into  consideration  only  the  fed¬ 
erally  impacted  attendance  area  deter¬ 
mined  under  paragraph  (a)  (1)  of  this 
section,  but  in  no  case  will  payments 
under  this  paragraph  exceed  the  amounts 
computed  for  the  local  educational 
agency  as  a  whole  taking  yito  considera¬ 
tion  the  waivers  or  reductions  made  by 
the  Commissioner. 

(3)  The  applicant  must  show  that, 
after  receiving  Federal  funds  based  pri¬ 
marily  on  the  eligibility  of  children  re¬ 
siding  in  Federal  housing  and  using  them 
to  construct  school  facilities  to  serve  such 
children,  some  or  all  of  the  Federal  hous¬ 
ing  became  nonfederal  property,  and  as 
a  result: 

(i)  There  is  a  reduction  in  the  num¬ 
ber  of  federally  connected  children  for 
whom  school  facilities  were  constructed; 

(ii)  Additional  Federal  housing  was  or 
will  be  constructed  in  another  attend¬ 
ance  area  of  the  local  educational 
agency; 

(iii)  Not  less  than  8  years  after  the 
Federal  housing  becomes  nonfederal 
property,  the  increase  in  a  4-year  period 
in  federally  connected  membership  resid¬ 
ing  in  the  additional  Federal  housing  is 
at  least  50  and  at  least  8  percent  of  the 
average  daily  membership  of  such  chil¬ 
dren  in  the  base  year  of  the  increased 
period; 

(iv)  The  local  educational  agency  has 
need  for  additional  school  facilities  for 
the  local  educational  agency  as  a  whole 
as  of  the  end  of  the  second  year  following 
the  increase  period  for  which  the  appli¬ 
cation  is  filed;  and 

(v)  The  school  facilities  to  be  con¬ 
structed  will  be  located  reasonably  close 
to  the  area  in  which  the  new  increase  in 
federally  connected  membership  resides. 

(4)  The  application  will  be  processed 
taking  into  consideration  only  the  in¬ 
crease  in  membership  in  a  4-year  in¬ 
crease  period  of  the  children  residing  in 
the  additional  Federal  housing.  Payment 
will  be  limited  to  providing  minimum 
school  facilities  for  such  children  esti¬ 
mated  to  be  in  membership  as  of  the 
second  year  following  the  increase  period. 

(b)  Waivers  for  children  whose  parents 
are  employed  in  temporary  activities  on 
Federal  property : 

(1)  The  Commissioner  will  determine 
the  geographical  area  of  the  applicant 
which  will  be  considered  the  federally 
impacted  attendance  area;  and 

( 2  >  The  application  will  otherwise  be 
processed  under  the  Act  and  this  part, 
taking  into  consideration  only  the  fed¬ 
erally  impacted  attendance  area  deter¬ 
mined  under  paragraph  (b)  (1)  of  this 
section,  but  in  no  case  will  payments 
under  this  paragraph  exceed  the 
amounts  computed  for  the  agency  as  a 
whole  taking  into  consideration  the 
waivers  or  reductions  made  by  the  Com¬ 
missioner; 

(3)  The  applicant  must  show  that, 
after  receiving  Federal  funds  based  pri¬ 
marily  on  the  membership  of  children 
whose  parents  were  engaged  in  tempo¬ 
rary  activities  on  Federal  property  (such 
as  the  construction  of  a  dam,  power  sta¬ 


tion,  highway,  or  reclamation  project) 
such  funds  were  used  to  provide  school 
facilities  to  serve  primarily  the  children 
whose  parents  were  so  engaged;  the  tem¬ 
porary  activity  on  Federal  property  was 
completed  or  greatly  reduced,  and  as  a 
result,  the  following  conditions  exist : 

(i)  The  children  whose  parents  were 
engaged  in  such  temporary  activities 
have  moved  out  of  the  area; 

(ii)  Not  less  than  8  years  after  the 
temporary  activity  on  Federal  property 
was  completed  or  greatly  reduced,  the 
increase  in  a  four-year  period  in  the 
membership  of  children  whose  parents 
are  engaged  in  temporary  activities  on 
Federal  property  in  a  second  area  (re¬ 
mote  from  the  first  area  of  temporary 
Federal  activity)  is  at  least  50  and  at 
least  8  percent  of  the  base  year  average 
daily  membership  of  such  children; 

(iii)  The  local  educational  agency  has 
need  for  additional  school  facilities  in 
the  second  area  of  temporary  activity 
as  of  the  end  of  the  second  year  follow¬ 
ing  the  increase  period  for  which  the 
application  is  filed;  and 

(iv)  The  school  facilities  to  be  con¬ 
structed  will  be  located  reasonably  close 
to  the  area  in  which  the  new  increase  in 
federally  connected  membership  resides; 

(4)  The  application  will  be  processed 
taking  into  consideration  only  the  in¬ 
crease  in  membership  in  a  4-year  in¬ 
crease  period  of  the  children  whose  par¬ 
ents  are  engaged  in  the  new  temporary 
projects  on  Federal  property,  and  pay¬ 
ment  will  be  limited  to  providing  mini¬ 
mum  school  facilities  for  such  children 
estimated  to  be  in  membership  as  of  the 
second  year  following  the  increase 
period. 

(20U.S.C.  635(e)(3),  (f) ) 

§  114.35  Criteria  for  waiver  of  percent¬ 
age  requirement  in  section  14(a). 

(а)  The  Commissioner  will  not  waive 
the  substantial  percentage  requirement 
imposed  by  section  14(a)(1)  of  the  Act 
unless  the  conditions  set  forth  in  para¬ 
graphs  (a)  (1)  through  (6)  of  this  sec¬ 
tion,  or  that  set  forth  in  paragraph  (a) 
17)  of  this  section,  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  makes  a  request  to 
waive  such  percentage  requirement; 

(3)  The  applicant’s  school  district  is 
countywide  or  is  sufficiently  extensive 
as  to  be  analogous  to  a  countywide  school 
district; 

(4)  There  has  been  a  concentration 
of  children  residing  on  Indian  lands 
located  in  a  remote  or  isolated  area; 

(5)  The  number  of  children  residing 
on  Indian  lands  located  in  the  remote  or 
isolated  area  and  estimated  to  be  in 
membership  *in  the  applicant’s  schools  as 
of  the  close  of  the  membership  period  for 
which  the  application  is  filed  is  at  least  15 
and  constitutes  at  least  20  percent  of  the 
total  number  of  children  in  membership 
in  the  district  as  a  whole  and  for  whom 
the  applicant  is  providing  free  public 
education; 

(б)  The  Federal  lands  in  the  appli¬ 
cant’s  school  district  constitute  at  least 


80  percent  of  the  total  area  of  such 
district; 

(7)  The  Commissioner  determines 
that  other  exceptional  circumstances 
exist  which  in  his  judgment  require  such 
waiver  or  reduction  to  avoid  inequity  and 
to  avoid  defeating  the  purpose  of  the  Act. 

(b)  If  the  Commissioner  waives  the 
specified  percentage  requirement  under 
paragraph  (a)  of  this  section,  the  appli¬ 
cation  will  be  processed  under  the  Act 
and  this  part,  taking  into  consideration 
only  the  remote  or  isolated  attendance 
area;  but  in  no  case  will  payments  under 
this  paragraph  exceed  the  cost  of  con¬ 
struction  of  minimum  school  facilities  in 
the  local  educational  agency  for  the 
number  of  all  children  in  the  approved 
waiver  area  which  the  Commissioner 
determines  will  be  in  membership  in  the 
schools  of  the  applicant  as  of  the  close  of 
the  second  year  following  the  close  of  the 
membership  period  for  which  the  appli¬ 
cation  is  filed,  and  who  would  otherwise 
be  without  such  facilities,  less  the  amount 
of  financial  resources  which  the  Commis¬ 
sioner  determines  to  be  practicably  avail¬ 
able  to  the  applicant  from  local,  State,  or 
other  Federal  sources. 

(20  U.S.C.  644(a)) 

§  114.36  Criteria  for  waiver  of  substan¬ 
tial  percentage  requirement  in  sec¬ 
tion  14(b). 

(a)  The  Commissioner  will  not  waive 
the  substantial  percentage  requirement 
imposed  by  section  14(b)  (1)  of  the  Act 
unless  the  conditions  set  forth  in  para¬ 
graphs  (a)(1)  through  (6)  of  this  sec¬ 
tion,  or  that  set  forth  in  paragraph  (a) 
(7)  of  this  section,  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  makes  a  request  to 
waive  such  percentage  requirement; 

(3)  The  applicant’s  school  district  is 
countywide  or  is  sufficiently  extensive  as 
to  be  analogous  to  a  countywide  school 
district; 

(4)  There  has  been  a  concentration  of 
children  residing  on  Indian  lands  located 
in  a  remote  or  isolated  area ; 

(5)  The  number  of  children  living  on 
Indian  lands  located  in  the  remote  or 
isolated  area  and  estimated  to  be  in 
membership  in  the  applicant’s  schools 
as  of  the  close  of  the  membership  period 
for  which  the  application  is  filed  is  at 
least  15  and  constitutes  at  least  5  per¬ 
cent  of  the  total  number  of  children  in 
membership  in  the  district  as  a  whole 
and  for  whom  the  applicant  is  providing 
free  public  education; 

(6)  The  Federal  lands  in  the  appli¬ 
cant’s  school  district  constitute  at  least 
20  percent  of  the  total  area  of  such  dis¬ 
trict; 

(7)  The  Commissioner  determines  that 
other  exceptional  circumstances  exist 
which  in  his  judgment  require  such 
waiver  or  reduction  to  avoid  inequity  and 
to  avoid  defeating  the  purpose  of  the 
Act. 

(b)  If  the  Commissioner  waives  the 
specified  percentage  requirement  under 
paragraph  (a)  of  this  section,  the  appli¬ 
cation  will  be  processed  under  the  Act 
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and  this  part,  taking  into  consideration 
only  the  remote  or  isolated  attendance 
area;  but  in  no  case  will  payments  under 
this  paragraph  exceed  the  cost  of  con¬ 
struction  of  minimum  school  facilities 
for  the  number  of  children  which  the 
Commissioner  determines  will  reside  on 
Indian  lands  in  the  remote  or  isolated 
area  and  who  will  be  in  membership  in 
the  schools  of  such  applicant  as  of  the 
close  of  the  second  year  following  the 
close  of  the  membership  period  for  which 
the  application  is  filed,  and  who  would 
otherwise  be  without  such  facilities,  and 
which  cost  has  not  been,  and  is  not  to  be 
recovered  by  the  applicant  from  other 
sources,  including  payments  by  the 
United  States  under  any  other  provisions 
of  the  Act  or  any  other  law. 

(20  U.S.C.  644(b) ) 

§  114.37  Criteria  for  waiver  of  substan¬ 
tial  percentage  requirement  in  sec¬ 
tion  14(c). 

(a)  The  Commissioner  will  not  waive 
the  substantial  percentage  requirement 
Imposed  by  section  14(c)(1)  of  the  Act 
unless  the  conditions  set  forth  in  para¬ 
graphs  (a)  (1)  through  (6)  of  this  sec¬ 
tion,  or  that  set  forth  in  paragraph  (a) 
(7)  of  this  section,  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested ; 

(2)  The  applicant  makes  a  request  to 
waive  such  percentage  requirement; 

(3)  The  applicant’s  school  district  is 
countywide  or  is  sufficiently  extensive  as 
to  be  analogous  to  a  countywide  school 
district; 

(4)  There  has  been  a  concentration  of 
children  who  are  inadequately  housed  by 
minimum  school  facilities  located  in  a 
remote  or  isolated  area; 

(5)  The  number  of  children  who  are 
inadequately  housed  by  minimum  school 
facilities  located  in  the  remote  or  isolated 
area  and  estimated  to  be  in  membership 
in  the  applicant’s  schools  as  of  the  close 
of  the  membership  period  for  which  the 
application  is  filed  is  at  least  20  and  con¬ 
stitutes  at  least  20  percent  of  the  total 
number  of  children  in  membership  in  the 
local  educational  agency  as  a  whole  and 
for  whom  the  applicant  is  providing  free 
public  education; 

(6)  The  Federal  lands  in  the  appli¬ 
cant’s  school  district  constitute  at  least 
80  percent  of  the  total  area  of  such  dis¬ 
trict; 

(7)  The  Commissioner  determines 
that  other  exceptional  circumstances 
exist  which  in  his  judgment  require  such 
waiver  or  reduction  to  avoid  defeating 
the  purpose  of  the  Act. 

(b)  If  the  Commissioner  waives  the 
specified  percentage  requirement  under 
paragraph  (a)  of  this  section,  then  the 
application  will  be  processed  under  the 
Act  and  this  part,  taking  into  considera¬ 
tion  only  the  remote  or  isolated  attend¬ 
ance  area;  but  in  no  case  shall  payments 
hereunder  exceed  the  cost  of  construc¬ 
tion  of  minimum  school  facilities  for  the 
number  of  children  in  the  remote  or 
isolated  attendance  area  (or  approved 
attendance  area)  which  the  Commis¬ 
sioner  determines  are  inadequately 
housed  and  who  will  be  in  increase  in  the 


schools  of  such  applicant  as  of  the  close 
of  the  second  year  following  the  close  of 
the  membership  period  for  which  the  ap¬ 
plication  is  filed,  and  who  would  other¬ 
wise  be  without  such  facilities,  minus  any 
portion  of  the  cost  which  has  not  been, 
and  is  not  to  be,  recovered  by  the  appli¬ 
cant  from  other  sources,  including  any 
amount  which  the  Commissioner  deter¬ 
mines  is  or  will  be  practicably  available 
to  the  applicant  from  any  local.  State,  or 
Federal  sources. 

(20  U.S.C.  644(c)) 

Subpart  E — Certification  of  Payments 
§  114.41  Certification  of  payments. 

Except  with  respect  of  payments  under 
sections  10  and  14  of  the  Act,  payments 
to  an  applicant  will  be  made  only  on  the 
basis  of  a  complete  application  satisfying 
conditions  for  payment  under  the  Act 
and  this  part,  and  will  be  restricted  in 
amount  to  the  cost  of  providing  mini¬ 
mum  school  facilities  for  unhoused 
children.  With  respect  to  such  payments: 

(a)  The  Federal  share  of  the  cost  of  a 
project  which  will  be  certified  for  pay¬ 
ment,  within  the  maximum  otherwise 
payable  under  the  Act  (except  as  pro¬ 
vided  in  section  8  thereof) ,  will  not  ex¬ 
ceed  the  cost  of  constructing  minimum 
school  facilities  in  the  local  educational 
agency  nor  the  cost  of  constructing  mini¬ 
mum  school  facilities  for  the  estimated 
number  of  children  who  will  be  in  the 
membership  of  the  schools  of  such  appli¬ 
cant  at  the  close  of  the  second  year  fol¬ 
lowing  the  increase  period  under  con¬ 
sideration  and  who  will  otherwise  be 
unhoused;  and 

(b)  Nothing  in  this  part  shall  be 
deemed  to  bar  an  applicant,  with  the 
approval  of  the  State  educational  agency, 
from  using  for  an  approved  project,  in 
addition  to  payments  under  this  part, 
money  otherwise  obtained  to  provide  a 
higher  quality,  larger,  or  better  equipped 
school  facility.  The  applicant  will  be  re¬ 
quired  to  show  in  such  cases  that  the 
added  cost  is  being  met  other  than  from 
payments  under  this  part. 

(20  U.S.C.  634,  638,  644(g) ) 

(c)  Payments  to  an  eligible  applicant 
whose  maximum  entitlement  for  a  fiscal 
year  includes  pupils  eligible  for  payment 
under  section  5(a)  (1),  (2)  or  (3)  of  the 
Act  as  residing  with  a  parent  either  re¬ 
siding  on  or  employed  on  a  low-rent 
housing  property,  as  defined  in  the  Act, 
will  be  made  only  after  all  other  applica¬ 
tions  under  subparagraphs  (2)  and  (3)  of 
section  5(a)  have  been  approved  for  that 
fiscal  year.  The  applications  with  entitle¬ 
ments  computable  on  account  of  pupils 
eligible  under  these  categories  will  be 
listed  in  a  separate  priority  order  in 
accordance  with  the  priority  index  of  the 
application  as  initially  processed. 

(20  U.S.C.  633) 

§  114.42  Certification  of  payments  under 
section  14. 

Payments  to  an  applicant  under  sec¬ 
tion  14  of  the  Act  will  be  made  only  on 
the  basis  of  a  complete  application  satis¬ 
fying  conditions  for  payment  under  the 
Act  and  this  part,  and  will  be  restricted 


in  amount  to  the  cost  of  providing  mini¬ 
mum  school  facilities  for  unhoused  chil¬ 
dren;  however: 

(a)  With  respect  to  payments  under 
section  14(a)  of  the  Act,  except  for  appli¬ 
cations  with  respect  to  which  the  Com¬ 
missioner  has  under  §  114.35  waived  the 
substantial  percentage  requirement,  the 
Federal  share  of  the  cost  of  a  project 
which  will  be  certified  for  payment  will 
not  exceed  the  difference  between  (1) 
the  cost  of  constructing  minimum  school 
facilities  in  the  school  district  of  the  ap¬ 
plicant  for  the  estimated  number  of  chil¬ 
dren  who  will  be  in  membership  in  the 
schools  of  such  applicant  at  the  close  of 
the  second  year  following  the  close  of 
the  increase  period  under  consideration 
and  who  will  otherwise  be  without  such 
facilities,  and  (2)  the  amount  which  the 
Commissioner  determines  to  be  practi¬ 
cably  available  to  the  applicant  from 
other  sources,  including  local  sources  (for 
example,  unused  bonding  capacity) ,  and 
State  and  other  Federal  sources  (for  ex¬ 
ample,  payments  by  the  United  States 
under  any  other  provisions  of  the  Act  or 
any  other  law).  Such  payments  will  be 
made  upon  such  terms  and  in  such 
amounts,  subject  to  the  provisions  of  sec¬ 
tion  14(a)  of  the  Act  and  this  part,  as 
the  Commissioner  deems  to  be  in  the 
public  interest. 

(b)  With  respect  to  paymehts  under 
section  14(b)  of  the  Act,  except  for  ap¬ 
plications  with  respect  to  which  the 
Commissioner  has  under  §  114.36  waived 
the  substantial  percentage  requirement, 
the  Federal  share  of  the  cost  of  a  project 
which  will  be  certified  for  payment  will 
not  ^xceed  that  portion  of  the  cost  of 
constructing  minimum  school  facilities 
in  the  school  district  of  the  applicant 
which  the  Commissioner  determines  (1) 
is  attributable  to  children  who  reside  on 
Indian  lands  and  who  will  be  in  mem¬ 
bership  in  the  schools  of  such  applicant 
at  the  close  of  the  second  year  follow¬ 
ing  the  close  of  the  increase  period  under 
consideration  and  who  will  otherwise  be 
unhoused,  and  (2)  has  not  been,  and  is 
not  to  be  recovered  by  the  applicant  from 
other  sources,  including  payments  by 
the  United  States  under  any  other  pro¬ 
visions  of  the  Act,  or  any  other  law. 

(c)  With  respect  to  payments  under 
section  14(c)  of  the  Act,  except  for  ap¬ 
plications  with  respect  to  which  the  Com¬ 
missioner  has  under  §  114.37  waived  the 
substantial  percentage  requirement,  the 
Federal  share  of  the  cost  of  a  project 
when  certified  for  payment  will  not  ex¬ 
ceed  the  difference  between  (1)  that  por¬ 
tion  of  the  cost  of  constructing  minimum 
school  facilities  in  the  school  district  of 
the  applicant  that  the  Commissioner  de¬ 
termines  is  attributable  to  children  who 
are  inadequately  housed  by  minimum 
school  facilities  and  who  will  be  in  mem¬ 
bership  in  the  schools  of  such  applicant 
at  the  close  of  the  second  year  follow¬ 
ing  the  close  of  the  increase  period  under 
consideration  and  who  will  otherwise  be 
without  such  facilities,  and  (2)  the 
amount  which  the  Commissioner  deter¬ 
mines  to  be  practicably  available  to  the 
applicant  from  other  sources,  including 
local  sources  (for  example,  unused  bond¬ 
ing  capacity).  State  and  other  Federal 
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sources  (for  example,  payments  by  the 
United  States  under  any  other  provisions 
of  the  Act  or  any  other  law) .  Such  pay¬ 
ments  may  be  made  upon  such  terms 
and  in  such  amounts,  subject  to  the  pro¬ 
visions  of  section  14(c)  of  the  Act  and 
this  part,  as  the  Commissioner  may  con¬ 
sider  to  be  in  the  public  interest,  less  the 
amount  of  financial  resources  which  the 
Commissioner  determines  to  be  practi¬ 
cably  available  to  the  applicant  from 
local,  State  or  other  Federal  sources. 

(20  U.S.C.  644(C)) 

§  1 14.43  Payments. 

(a)  Basis  of  payments.  The  initial  pay¬ 
ment,  except  under  section  10  of  the  Act, 
will  be  10  percent  of  the  approved  esti¬ 
mated  Federal  share  of  the  project  cost. 
Payment  of  the  remainder  of  the  esti¬ 
mated  Federal  share  shall  not  exceed  the 
cost  of  the  project. 

(b)  Excess  cost  contracts.  No  con¬ 
struction  contract  exceeding  the  esti¬ 
mated  cost  as  shown  in  the  project  appli¬ 
cation  shall  be  entered  into  w  ithout  prior 
approval  of  the  Commissioner. 

(20  U.S.C.  634,  636,  637,  644(f) ,  1232(c) ;  FMC 
74-7) 

Subpart  F — General  Provisions  With  Re¬ 
gard  to  Construction  of  Minimum  School 

Facilities 

§  114.51  Works  of  art. 

The  cost  of  works  of  art  (as  defined  in 
Part  100  of  the  General  Provisions  for 
Office  of  Education  Programs  (46  CFR 
Part  100) )  when  included  in  an  approved 
construction  project  financed  in  whole  or 
in  part  with  Federal  funds  under  the  Act, 
shall  not  exceed  1  percent  of  the  Federal 
share  of  the  total  cost  of  the  project,  ex¬ 
clusive  of  the  cost  of  movable  equipment. 
Nothing  contained  in  this  part,  however, 
shall  be  deemed  to  bar  an  applicant,  with 
approval  of  the  State  educational  agency, 
from  including  works  of  art  in  excess  of 
1  percent  of  such  Federal  share  with  the 
use  of  nonfederal  money. 

(20  U.S.C.  645(10)  (B)) 

§  114.53  Excellence  of  architecture  and 
design  of  minimum  school  facilities. 

Local  educational  agencies  shall  give 
due  consideration  to  excellence  of  archi¬ 
tecture  and  design  when  constructing 
minimum  school  facilities  under  the  Act. 
The  applicant  shall  furnish  an  appro¬ 
priate  assurance  to  this  effect  and  any 
other  evidence  that  such  consideration 
has  been  given  as  may  be  required  by  the 
Commissioner. 

(20  U.S.C.  645(10)  (A)  ) 

§  114.55  Applicability  of  General  Provi¬ 
sions  Regulations. 

(a)  Provisions  contained  in  Parts  100 
and  100a  of  the  regulations  entitled 
“General  Provisions  for  Office  of  Educa¬ 
tion  Programs”  are  applicable  to  pro¬ 
grams  conducted  under  the  Act,  with  the 
following  exceptions: 

(1)  Section  100a.26b  (Criteria  for  re¬ 
view  of  applications) ; 

(2)  Section  100a.l61  (Title  to  site)  ; 

(3)  Subpart  L,  3S  100a.209-.220  (Prop¬ 
erty  management  requirements) ; 


(4)  Section  100a.233  (Sale  of  real  and 
personal  property) ;  and 

(5)  Section  100a.235  (Other  program 
income) . 

(b)  It  should  be  noted  that  certain  of 
the  provisions  in  such  regulations  are 
not,  by  their  own  terms,  pertinent  to  ac¬ 
tivities  which  may  be  conducted  pursuant 
to  the  Act,  such  as : 

(1)  Section  100a.l9  (Cooperative 
arrangements) ; 

(2)  Section  100a.43  (Application  for 
Federal  assistance  (nonconstruction 
projects) ) ; 

(3)  Section  100a.45  (Application  for 
Federal  assistance  (short  form) ) ; 

(4)  Section  100a.62  (Payments  meth¬ 
ods  for  nonconstruction  projects) ; 

(5)  Section  100a.82  (Institutions  of 
higher  education) ; 

(6)  Section  100a.83  (Nonprofit 
organizations) ; 

(7)  Subpart  H.  §§  100a.90-94  (Match¬ 
ing  and  cost  sharing) ; 

(8)  Section  100a.l22  (Loan  guaran¬ 
tees)  ; 

(9)  Section  100a.234  (Royalties) ;  and 

(10)  Section  100a. 258  (Leasing 
facilities) . 

§114.58  Procurement  of  school  facili¬ 
ties. 

(a)  All  procurement  of  school  facilities 
under  the  Act,  including  initial  equip¬ 
ment,  shall  be  made  in  accordance  with 
Subpart  I  of  Part  100a  of  the  General 
Provisions  for  Office  of  Education  Pro¬ 
grams  (45  CFR  Part  100a,  Subpart  I) . 

(b)  Plans  and  specifications,  as  appro¬ 
priate,  of  school  facilities  provided  un¬ 
der  sections  9, 10,  and  14  of  the  Act  must, 
in  advance  of  progressing  to  the  next  de¬ 
velopment  stage,  be  approved  by  the 
Commissioner  from  the  viewpoint  of  ed¬ 
ucational  adequacy. 

(c)  Bid  and  contract  documents  shall 
be  submitted  to  the  Commissioner  for  his 
approval  in  accordance  with  such  pro¬ 
cedures  as  he  may  prescribe. 

(d)  Equipment  procured  with  pay¬ 
ments  under  the  Act  must  be  approved 
by  the  Commissioner  before  invitations 
for  bids  or  requests  for  proposals  as  to 
the  acquisition  of  such  equipment  are 
issued.  In  order  to  obtain  such  approval, 
a  list  of  all  equipment  to  be  procured 
(indicating  estimated  quantities,  costs 
and  specifications)  must  be  provided  to 
the  Commissioner  for  his  prior  approval. 

(e)  When  total  funds  required  for  the 
low  equipment  bid  or  proposal  received 
are  in  excess  of  the  approved  equipment 
budget,  additional  funds  needed  to  make 
the  award  must  be  provided  by: 

(1)  Adjusting  the  approved  estimate  of 
other  budget  items  (if  surplus  funds  can 
be  identified)  for  transfer  to  the  equip¬ 
ment  budget  item; 

(2)  The  applicant  providing  all  the 
necessary  additional  funds  from  sources 
other  than  the  Act;  or 

(3)  Increasing  the  Federal  contribu¬ 
tion  to  the  project  if  entitlement  is 
available. 

A  written  proposal  must  be  submitted 
to  the  appropriate  O.  E.  Regional  Pro¬ 
gram  Officer  for  veview  and  recommen¬ 
dation  for  decision  regarding  how  such 


additional  funds  are  to  be  provided.  If 
method  (i)  is  proposed,  those  approved 
project  budget  items  in  which  there 
are  surplus  funds  available  for  trans¬ 
fer  must  be  identified.  If  method  (ii) 
is  proposed  a  written  certification 
signed  by  the  applicant’s  authorized  rep¬ 
resentative  must  be  furnished,  stating 
that  the  cost  of  the  bid  overrun  will  be 
financed  with  applicant  funds.  Regard¬ 
less  of  how  the  cost  of  the  bid  overrun 
is  financed,  it  will  be  necessary  to  ob¬ 
tain  prior  approval  in  order  that  a  re¬ 
vised  project  budget  may  be  issued 
amending  the  approved  equipment 
budget  estimate. 

(f)  Substantial  changes  in  lists  of 
equipment  previously  approved  to  be  pro¬ 
cured  must  be  approved  in  advance. 

(g)  A  list  of  equipment  procured  with 
payments  under  the  Act  and  the  cost 
thereof  must  be  furnished  by  the  appli¬ 
cant  and  certified  as  having  been  received 
before  final  payment  will  be  made. 

(20  U.S.C.  636,  637) 

Subpart  G — Sections  9  and  10 

§  114.61  Conditions  for  assistance  under 
section  10. 

The  Commissioner  may  make  arrange¬ 
ments  for  constructing  or  otherwise  pro¬ 
viding  minimum  school  facilities  under 
section  10  of  the  Act  under  one  or  more 
of  the  following  conditions: 

(a)  No  tax  revenues  of  the  State  or 
any  political  subdivision  thereof  may  be 
expended  for  constructing  or  for  other¬ 
wise  providing  school  facilities  on  Fed¬ 
eral  property  which  is  leased  to  the  local 
educational  agency  which  will  operate 
the  school  for  pupils  residing  on  Fed¬ 
eral  property ;  or 

(b)  The  assurances  and  certifications 
described  in  §  114.65  have  been  provided; 
or 

(c)  Other  conditions,  as  specified  in 
section  10  of  the  Act,  exist. 

(20  US.C.  640  (a),  (b) ) 

§  114.62  Requests  for  section  10  school 
construction. 

(a)  In  order  to  be  approved  by  the 
Commissioner,  the  request  for  school 
facilities  under  section  10  of  the  Act  must 
be  (1)  made  by  the  official  in  control  of 
the  Federal  property  on  which  the  facili¬ 
ties  are  to  be  located;  (2)  addressed  to 
the  Commissioner,  Attention:  Director, 
Division  of  School  Assistance  in  Fed¬ 
erally  Affected  Areas;  and  (3)  submitted 
through  the  State  educational  agency  for 
its  review  and  recommendations. 

(b)  After  reviewing  the  request  and 
making  recommendations  relative  to  it, 
the  State  educational  agency  shall  trans¬ 
mit  a  copy  of  such  recommendations  and 
the  original  copy  of  the  request  to  the 
Commissioner  including,  when  applica¬ 
ble,  the  legal  citations  which  prohibit 
State  or  local  funds  from  being  expended 
for  capital  improvements  on  Federal 
property.  Two  copies  of  such  materials 
must  also  be  transmitted  to  the  appropri¬ 
ate  Regional  O.E.  Program  Officer.  The 
original  request  as  submitted  through  the 
State  educational  agency  will  be  regarded 
by  the  Commissioner  as  the  official  re¬ 
quest. 
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(c)  The  request  for  school  facilities 
to  be  constructed  or  otherwise  provided 
under  section  10  of  the  Act  shall  contain 
the  following  data: 

(1)  Name  of  the  agency  which  will  op¬ 
erate  the  school  program; 

(2)  Assurance  that  an  adequate  site 
will  be  made  available  for  location  of  the 
proposed  facility.  This  site  shall  be  sub¬ 
ject  to  final  review  and  recommendation 
for  approval  or  disapproval  by  the  appro¬ 
priate  Regional  O.E.  Program  Officer  af¬ 
ter  consultation  with  the  State  educa¬ 
tional  agency  and  the  Regional  Engineer, 
ROPEC.  (A  site  permit  including  the 
metes  and  bounds  description  of  the  ap¬ 
proved  site  must  be  received  by  the  Com¬ 
missioner  before  any  planning  activity 
will  be  authorized.) 

(3)  Assurance  that  funds  under  sec¬ 
tion  10  of  the  Act  will  not  be  used  for  any 
off -site  construction. 

(4)  Assurance  that  the  request  will  be 
coordinated  with  officials  of  the  appro¬ 
priate  local  educational  agency  when  the 
facilities  to  be  constructed  or  otherwise 
provided  are  not  to  be  operated  by  a  Fed¬ 
eral  agency; 

( 5 )  Pupil  data ,  including : 

(i)  Number  of  pupils,  by  grade,  who 
reside  on  and  now  attend  school  on  the 
Federal  property;  and 

(ii)  Estimated  number  of  pupils,  by 
grade,  who  will  reside  on  and  attend 
school  on  the  Federal  property  by  the 
end  of  the  fiscal  year  following  the  fis¬ 
cal  year  in  which  the  application  is  filed; 

(6)  The  following  data  relating  to 
family  housing: 

(i)  Number  of  occupied  family  hous¬ 
ing  units  now  located  on  the  Federal 
property; 

(ii)  Number  of  unoccupied  family 
housing  units  now  located  on  the  Federal 
property; 

(iii)  Number  of  housing  units  to  be 
completed  on  the  Federal  property  (for 
which  construction  funds  have  been  au¬ 
thorized  in  the  current  Department  of 
Defense  appropriation) ;  and 

(iv)  Number  of  trailer  or  other  tempo¬ 
rary  housing  units.  (Such  units  must  be 
reported  separately) ;  and 

(7)  Narrative  supporting  statement,  as 
may  be  appropriate. 

(20  U.S.C.  640) 

§  114.63  Properly  management:  Sec¬ 
tions  9  and  10. 

(a)  School  facilities,  including  initial 
equipment,  provided  by  the  Commis¬ 
sioner  through  direct  Federal  construc¬ 
tion  under  sections  9  and  10  of  the  Act 
on  land  made  available  to  the  Commis¬ 
sioner  for  this  purpose  by  a  local  educa¬ 
tional  agency  or  by  a  Federal  agency 
shall  be  managed  in  accordance  with 
FMC  74-7.  Attachment  N  and  this  part. 

(b)  A  site  permit  authorizing  the  use 
of  land  must  be  issued  to  the  Commis¬ 
sioner  by  the  Federal  agency  in  control 
of  the  Federal  property  or  by  the  local 
educational  agency  prior  to  the  con¬ 
structing  or  otherwise  providing  school 
facilities  thereon  by  the  Commissioner 
under  the  provisions  of  sections  9  and  10 
of  the  Act.  Such  permit  must  contain : 


(1)  A  metes  and  bounds  description  of 
the  land  to  be  used  for  the  facility; 

(2)  Assurance  of  the  right,  if  neces¬ 
sary,  to  connect  to  the  base  utility  sys¬ 
tem  as  extended  to  the  site  boundary, 
or  to  connect  with  public  utility  systems, 
if  necessary;  and 

(3)  Assurance  of  adequate  police  and 
fire  protection  and  construction  and 
maintenance  of  roads. 

(c)  The  Commissioner  may  issue  to 
the  appropriate  Federal  agency  or  local 
educational  agency  a  use  permit  grant¬ 
ing  such  agency  the  right  to  use  and 
occupy,  for  school  purposes,  federally 
owned  school  facilities  constructed  under 
section  9  or  10  of  the  Act  for  which  the 
Commissioner  is  accountable. 

(1)  Such  use  permits  granted  to  a 
Federal  agency  must  include  assurances 
that  such  agency  will : 

(i)  Conduct  in  such  facilities  an  edu¬ 
cational  program  for  children  residing 
on  the  Federal  installation,  comparable 
to  that  afforded  children  in  comparable 
local  school  systems  under  the  laws  of 
the  State; 

(ii)  Pay  all  charges  for  utilities  and 
services  furnished  to  the  property; 

(iii)  Use  the  property  during  the  term 
of  the  permit  subject  to  such  rules  and 
regulations  prescribed  by  the  officer  in 
charge  of  the  installation  as  are  consist¬ 
ent  with  the  purposes  for  which  the  prop¬ 
erty  is  permitted; 

(iv)  Maintain  and  keep  the  property 
in  good  repair  and  operating  condition 
on  the  present  site,  subject  to  reasonable 
instructions  of  the  Commissioner,  and 
immediately  upon  the  termination  of  the 
permit  as  therein  provided  (will  deliver 
possession  of  the  same)  to  the  Commis¬ 
sioner  in  as  good  condition  and  state  of 
repair  as  the  property  is  in  when  deliv¬ 
ered  to  the  agency,  reasonable  wear  and 
tear  and  loss  or  damage  caused  by  war 
excepted.  (Repairs  to  or  reconstruction 
of  the  property  requiring  expenditures 
in  excess  of  $15,000,000  shall  be  upon 
plans  approved  by  the  Commissioner) ; 

(v)  Permit  the  Commissioner,  or  his 
authorized  representatives,  at  any  rea¬ 
sonable  time  to  enter  upon  and  inspect 
the  property; 

(vi)  Submit  current  inventories,  at  the 
Commissioner’s  request,  of  the  equip¬ 
ment,  furnishings  and  appurtenances  lo¬ 
cated  in  the  facilities  or  on  the  site; 

(vii)  Assume  responsibility,  without 
obligation  to  the  Commissioner,  to  do  all 
things  necessary  and  proper  on  its  part 
under  the  applicable  laws  and  regula¬ 
tions  in  order  to  settle  or  deny  (as  may 
be  appropriate  under  the  circum¬ 
stances)  liability  for  all  claims,  if  any, 
made  against  the  United  States  of 
America  or  any  of  its  agents  for  dam¬ 
ages  on  account  of  the  injury  to  or  death 
of  any  person  or  the  damages  to  or  de¬ 
struction  of  any  property  connected  with, 
or  arising  out  of,  the  agency’s  use  of  the 
permitted  premises; 

(viii)  Not  assign  or  transfer  its  rights 
or  interest  under  this  permit,  or  trans¬ 
fer  possession  of,  or  remove,  or  dispose  of 
the  property  or  any  part  thereof,  in¬ 
cluding  any  and  all  movable  school 
equipment  provided  under  section  10  of 


the  Act  (or,  if  applicable,  under  section 
6  of  Pub.  L.  81-874)  without  the  Com¬ 
missioner’s  written  consent;  and 

(ix)  Assure  that  the  operation  of 
school  facilities  which  may  be  located 
on  the  property  shall  be  conducted  with¬ 
out  discrimination  on  the  basis  of  race, 
color,  sex,  or  national  origin. 

(2)  Such  use  permits  granted  to  a 
local  educational  agency  shall  include 
assurances  that  such  agency  will: 

(i)  Conduct  in  such  facilities  an  edu¬ 
cational  program  for  children  residing 
on  the  Federal  installation,  as  a  part  of 
the  agency’s  school  system  in  accordance 
with  the  laws  of  the  State; 

(ii)  Pay  all  charges  for  utilities  and 
services  furnished  to  the  property.  Pay¬ 
ment  shall  be  made  directly  to  the  pro¬ 
ducing  or  supplying  company  or  to  the 
Federal  agency  for  the  utilities  and  serv¬ 
ices  produced  or  supplied  by  each, 
respectively ; 

(iii)  Use  the  property  during  the  term 
of  the  permit  subject  to  such  reasonable 
rules  and  regulations  relative  to  ingress, 
egress,  security,  and  non-school  use  as 
may  be  prescribed  by  the  head  of  the 
Federal  agency,  or  the  officer  in  charge 
of  the  installation,  with  the  approval  of 
the  Commissioner; 

(iv)  Maintain  and  keep  the  property 
in  good  repair  and  operating  condition 
on  the  present  site,  subject  to  reasonable 
instructions  of  the  Commissioner  and, 
immediately  upon  the  termination  of  the 
permit  as  therein  provided,  shall  return 
the  property  to  the  Commissioner  in  as 
good  condition  and  state  of  repair  as  the 
property  is  in  when  delivered  to  the 
agency,  reasonable  wear  and  tear  and 
loss  or  damage  caused  by  war  excepted. 
(Repairs  to  or  reconstruction  of  the 
property  requiring  expenditures  in  excess 
of  $15,000.00  require  prior  plans  ap¬ 
proved  by  the  Commissioner) ; 

(v)  Procure  and  maintain  insurance 
for  the  repair  and  reconstruction  of  the 
facilities  due  to  damages  occasioned  by 
risks  (such  as  fire  and  the  elements)  to 
which  the  property  may  be  exposed  and 
such  additional  insurance  as  the  Com¬ 
missioner  may  require.  Further,  such 
local  educational  agency  must  provide 
assurance  that  it  will  promptly  deliver 
proof  of  such  coverage  to  the  Commis¬ 
sioner,  and  shall  give  due  notice  to  the 
proper  insurance  companies  and  to  the 
Commissioner  of  any  loss  or  damage  to 
the  property; 

(vi)  Remit  to  the  United  States  any 
payment  received  by  it  pursuant  to  in¬ 
surance  provided  which  may  be  in  ex¬ 
cess  of  the  cost  of  such  repairs; 

(vii)  Permit  the  Commissioner,  or  his 
authorized  representatives,  at  any  rea¬ 
sonable  time,  to  enter  upon  and  inspect 
the  property,  and  submit  at  the  Commis¬ 
sioner’s  request  current  inventories  of 
the  equipment,  furnishings,  and  appur¬ 
tenances  located  in  the  facilities  or  on  the 
site; 

(viii)  Save  the  United  States  and  the 
Commissioner  harmless  from  any  liabil¬ 
ity  or  claim  arising  from  the  agency’s 
possession,  use,  maintenance,  and  oper¬ 
ation  of  the  property  or  the  fulfillment  of  . 
its  obligation  hereunder  and  if  the 
agency  is  insured  against  tort  liability 
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with  respect  to  other  school  facilities 
which  it  owns  and  operates,  it  shall  carry 
similar  insurance  with  respect  to  the 
property  herein  described; 

(ix)  Not  assign  or  transfer  its  rights 
or  interest  under  the  permit,  transfer 
possession  of,  or  remove,  or  dispose  of 
the  property  or  any  part  thereof,  or  cre¬ 
ate  or  permit  to  be  created  a  lien  or 
charge  upon  or  claim  against  the  prop¬ 
erty  or  any  part  thereof,  including  any 
and  all  movable  school  equipment  pro¬ 
vided  under  sections  9  and  10  of  the  Act 
without  the  Commissioner’s  written 
consent: 

(x)  Assure  that  operation  of  school 
facilities  which  may  be  located  on  the 
property  shall  be  conducted  without  dis¬ 
crimination  on  the  basis  of  race,  color, 
sex  or  national  origin;  and 

<xi>  In  the  case  of  a  local  educational 
agency  whose  permit  includes  living 
quarters  for  teachers  and  other  local 
educational  agency  employees  which 
were  constructed  under  provisions  of  sec¬ 
tion  10  (former  sections  204  and  310)  of 
the  Act  and  for  which  rental  or  other 
such  fees  are  charged,  the  local  educa¬ 
tional  agency  must  assure  the  Commis¬ 
sioner  that  it  will  submit,  through  the 
State  educational  agency,  a  revenue  and 
expenditure  report  in  such  form  as  the 
Commissioner  may  require  within  30  days 
after  the  end  of  each  of  the  first  three 
quarters  of  each  year.  The  agency  must 
also  assure  the  Commissioner  that,  at 
the  end  of  the  last  quarter  on  June  30, 
it  will  submit  through  the  State  educa¬ 
tional  agency  a  final  revenue  and  ex¬ 
penditure  report  and  an  audit  thereof. 

( 3 )  Use  permits  may  be  subject  to  rev¬ 
ocation  by  the  Commissioner  for  any 
of  the  following  reasons : 

(i)  Failure  of  the  agency  to  operate 
the  property  in  accordance  with  the 
terms  and  conditions  of  the  permit  or 
the  arrangements  between  the  Commis¬ 
sioner  and  the  agency  under  section  6  of 
Pub.  L.  81-874; 

(ii)  Determination  by  the  Commis¬ 
sioner  that  other  arrangements  will  bet¬ 
ter  serve  the  interests  of  the  United 
States  or  the  children  involved; 

(iii)  Termination  of  the  permit  for  the 
use  of  the  land  granted  to  the  Commis¬ 
sioner  by  the  controlling  Federal  agency; 
or 

(iv)  Termination  of  the  authority  and 
responsibility  of  the  Commissioner  to 
provide  school  facilities  and  make  ar¬ 
rangements  for  free  public  education  for 
children  who  reside  on  Federal  estab¬ 
lishments  under  the  Act  and  Pub.  L.  81- 
874,  or  subsequent  laws  of  the  United 
States. 

(20  U.S.C.  639,  640(a)  FMC  74-7) ) 

§  114.64  Disposal  of  federally  owned 
temporary  school  facilities  provided 
under  section  9. 

(a)  The  Commissioner  may  transfer 
to  the  local  educational  agency  title  to 
temporary  school  facilities  constructed 
under  section  9  (former  sections  203  and 
309)  of  the  Act  if: 

(1)  The  local  educational  agency  to 
which  the  facilities  were  provided  makes 


a  written  request  to  the  Commissioner  for 
transfer  of  the  facilities; 

(2)  Such  agency  gives  assurance  of  a 
continuing  need  for  the  temporary  school 
facilities  for  school  purposes; 

(3)  Such  agency  certifies  that  it  has 
title  to  the  site  on  which  they  are  lo¬ 
cated,  or  a  leasehold  interest  in  such  site 
for  a  period  of  time  equivalent  to  the 
usable  life  of  the  facilities;  and 

(4)  The  State  educational  agency 
certifies  that  the  use  of  such  facilities 
is  not  inconsistent  with  overall  State 
plans. 

(b)  The  Commissioner  may,  as  appro¬ 
priate.  declare  temporary  school  facili¬ 
ties  surplus  to  the  needs  of  the  local 
educational  agency  and  may  dispose  of 
the  facilities  under  procedures  estab¬ 
lished  by  the  Surplus  Property  Utiliza¬ 
tion  Division,  DHEW. 

(20  U.S.C.  639) 

§  114.63  Transfer  of  title  of  federally 
owned  school  facilities  provided 
under  section  10  to  local  educational 
agencies. 

The  Commissioner  will  transfer  to  a 
local  educational  agency  all  the  right, 
title,  and  interest  of  the  United  States  in 
and  to  any  facilities  provided  under  sec¬ 
tion  10  of  the  Act  if  the  following  condi¬ 
tions  have  been  met: 

(a)  The  local  educational  agency  of 
the  school  district  in  which  the  federally 
owned  school  facility  is  located  makes 
written  request  to  the  Commissioner  for 
transfer  of  the  facility; 

(b)  Such  agency  does  the  following: 
(1)  Certifies  that  the  school  facilities  are 
located  within  the  boundaries  of  its 
school  district;  (2)  shows  that  there  is  a 
need  on  a  continuing  basis  for  use  of 
the  school  facilities  by  the  school  dis¬ 
trict  for  public  educational  purposes; 
and  (3)  gives  assurance  that  the  facil¬ 
ities  will  be  used  as  long  as  needed  to 
house  the  children  living  on  Federal 
property  for  whom  they  were  con¬ 
structed,  and  beyond  that  time  will  con¬ 
tinue  to  use  such  facilities  for  public 
educational  purposes  for  any  remaining 
usable  life  of  the  facilities; 

(c)  Such  agency  certifies  that  it  has 
acquired  or  will  acquire  title  to  the  site, 
or  a  leasehold  interest  in  the  site,  or  right 
to  use  and  occupy  the  facilities  located  on 
the  site  for  a  period  of  time  equivalent 
to  the  remaining  usable  life  of  the  school 
facilities.  Evidence  of  title  to  the  site, 
leasehold,  or  other  interest  in  the  site 
must  be  presented  before  title  to  the  fed¬ 
erally  owned  facilities  will  be  granted; 

(d)  Such  agency  gives  assurance  that 
the  educational  program  provided  in  such 
transferred  facilities  will  be  conducted 
without  discrimination  on  the  basis  of 
race,  color,  sex,  or  national  origin; 

(e)  The  State  educational  agency  cer¬ 
tifies  that,  under  State  law,  such  local 
agency  is  legally  authorized  to  spend 
State  or  local  funds  to  construct,  repair, 
maintain,  and  operate  school  facilities 
for  public  educational  purposes  on  land 
leased  to  it  from  the  Federal  Govern¬ 
ment;  and 

(f)  Such  State  agency  certifies  that 
the  use  of  such  facilities  by  such  local 


agency  is  not  inconsistent  with  overall 
State  plans  for  providing  school  facilities 
in  the  State. 

The  Commissioner  will  consider  a  re¬ 
quest  for  the  transfer  to  a  local  educa¬ 
tional  agency  of  school  equipment  pro¬ 
vided  under  section  10  of  the  Act  (or  un¬ 
der  section  6  of  Pub.  L.  81-874)  in  certain 
circumstances  even  if  the  school  facilities 
in  which  the  equipment  is  located  are  not 
to  be  transferred.  Requests  for  the  trans¬ 
fer  of  such  equipment  shall  include  in¬ 
formation  described  in  paragraphs  (a), 
(b),  (d),  (e),  and  (f)  of  this  section. 
(20U.S.C.  640(b)) 

Appendix  A 

[Pub.  L.  81-815;  Secs.  1-151 

ASSISTANCE  FOR  SCHOOL  CONSTRUCTION  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES;  C SIDELINES 
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Section  1.1  Scope  of  guidelines. 

1.2  Applicable  statutes  and  regula¬ 

tions. 

Part  2 — Applications  of  Local  Educational 
Agencies 
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2.4  How  to  apply. 
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struction  of  approved  and 
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2.8  Instructions  relating  to  pur¬ 

chasing  non-expendable  pro¬ 
perty  (initial  equipment)  ac¬ 
quired  with  Federal  funds 
under  sections  5,  8,  9,  and  14 
of  the  Act. 

Part  3 — Requests  of  Federal  Agencies  for 
School  Facilities  Under  Section  10  of  the  Act 

Section  3.1  Application  procedures. 

3.2  Processing  procedures. 

3.3  Actions  relating  to  construction 

of  approved  and  funded  sec¬ 
tion  10  projects. 

Part  4 — Property  Management  of  Facilities 
Constructed  Under  Section  10  and  Certain 
Facilities  Constructed  Under  Section  9  of 
the  Act 

Section  4.1  Agencies  may  be  granted  use 
permits. 

4.2  Disposal  or  transfer  of  owner¬ 
ship  of  federally  owned  school 
facilities. 

Part  1 — Introduction 

Section  1.1  Scope  of  guidelines. 

(a)  The  guidelines  contained  In  this  docu¬ 
ment  are  recommendations  and  suggestions 
for  meeting  the  legal  requirements  which 
apply  to  Federal  assistance  under  sections  1 
through  16  of  Public  Law  81-815  (School 
Construction  In  Areas  Affected  by  Federal 
Activities).  The  guidelines  are  not  require¬ 
ments.  Where  the  guidelines  set  forth  a  per¬ 
missible  means  of  meeting  a  legal  require¬ 
ment,  the  guidelines  may  be  relied  upon. 

(20  US.C.  631;  113  Cong.  Rec.  5936,  5935 
(daily  ed.  May  23,  1967);  United  States  v. 
Jefferson  County  Board  of  Education,  372  F. 
2d  836,  857  (1966)) 

(b)  Where  a  guideline  is  Issued  In  connec¬ 
tion  with  or  affecting  a  provision  in  the  reg¬ 
ulations,  the  pertinent  regulation  will  be 
cited  after  the  citation  of  legal  authority  for 
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the  guideline,  in  the  parentheses  following 
the  guideline.  For  example,  if  the  legal  au¬ 
thority  for  the  guideline  is  section  6  of  the 
Act  (20  U.3.C.  635) ,  and  the  guideline  affects 
section  114.31  of  the  regulation  (45  CFR 
114.31),  the  following  will  be  placed  on  the 
line  immediately  following  the  guideline: 
(20  U.S.C.  635;  45  CFR  114.31).  If  no  par¬ 
ticular  section  of  the  regulation  is  affected, 
no  citation  to  the  Code  of  Federal  Regula¬ 
tions  (CFR)  will  be  made. 

(20  U.S.C.  1232(a)) 

(c)  These  guidelines  rescind  all  bulletins, 
memoranda,  and  announcements  previously 
issued  by  the  Division  of  School  Assistance 
in  Federally  Affected  Areas. 

Section  1.2  Applicable  statutes  and  regula¬ 
tions. 

The  program  of  assistance  for  school  con¬ 
struction  in  federally  affected  areas  Is  to  be 
carried  out  in  accordance  with  applicable 
Federal  statutes  and  regulations.  Pertinent 
provisions  Include  Pub.  L.  81-815  (20  U.S.C. 
631-645),  the  General  Education  Provisions 
Act  (20  US.C.  1221  et  seq.),  the  regulations 
for  Pub.  L.  81-815  (46  CFR  Part  114),  the 
General  Provisions  for  Office  of  Education 
Programs  (45  CFR  Parts  100  and  100a)  ex¬ 
cept  as  specified  in  45  CFR  114.66  and  Fed¬ 
eral  Management  Circular  74-7. 

(20  U.S.C.  631-645,  122i  et  seq.;  45  CFR  Parts 
100,  114;  FMC  74-7) 

Part  2 — Applications  of  Local  Educational 
Agencies 

Section  2.1  Purpose  of  the  Act. 

Congress,  in  recognition  of  the  Impact 
which  certain  Federal  activities  may  have  on 
school  construction  needs,  has  declared  it  to 
be  the  purpose  of  the  Act  to  provide  assist¬ 
ance  for  construction  of  urgently  needed 
minimum  school  facilities  in  certain  areas 
affected  by  Federal  activities. 

(20US.C.  631) 

Section  2.2  Categories  of  Federal  impact. 

The  following  categories  of  Federal  im¬ 
pact  for  the  purpose  of  making  Federal  pay¬ 
ments  to  local  educational  agencies  are  dis¬ 
cussed  In  these  guidelines: 

(a)  Section  5(a)(1):  Increase  in  numbers 
of  children  who  reside  on  Federal  property; 

(20  U.S.C.  635(a)(1)) 

(b)  Section  6(a)  (2) :  increase  in  numbers 
of  children  who  reside  with  a  parent  em¬ 
ployed  on  Federal  property  situated  in  whole 
or  in  part  in  the  same  State  as  a  school  dis¬ 
trict  or  within  a  reasonable  commuting  dis¬ 
tance  of  such  district,  or  have  a  parent  on 
active  duty  in  the  Uniformed  Services; 

(20  U.S.C.  635(a)(2)) 

(c)  Section  6(a)  (3) :  increase  in  numbers 
of  children  whose  membership  results  from 
activities  of  the  United  States  carried  on 
either  directly  or  through  a  contractor; 

(20  U.S.C.  635(a)  (3)) 

(d)  Sections  14  (a)  and  (b) :  membership 
residing  on  Indian  lands  and  which  has  not 
formed  or  will  not  form  the  basis  for  pay¬ 
ment  under  other  provisions  of  the  Act;  and 

(20  U.S.C.  644  (a),  (b)) 

(e)  Section  14(c):  inadequately  housed 
children  in  financially  distressed  school  dis¬ 
tricts  where  Federal  property  constitutes  a 
substanltal  part*  of  the  school  district. 

(20  UJS.C.  644(c)) 

Section  2.3  Who  may  apply. 

Applications  may  be  filed  by  a  local  edu¬ 
cational  agency  as  defined  in  section  15(11) 


of  the  Act  and  {  114.1  (m)  of  the  Regula¬ 
tions. 

(20  U.S.C.  645(11);  45  CFR  114.1  (m) ) 

Section  2.4  How  to  apply. 

Application  forms,  Instructions,  advice, 
and  assistance  may  be  obtained  from  each 
State  educational  agency.  All  questions  per¬ 
taining  to  the  preparation  and  filing  of  pre- 
applications,  applications,  and  requests  for 
materials  should  be  directed  to  the  State 
Representative  for  School  Assistance,  who 
will  respond  or  may  forward  the  inquiries, 
where  appropriate,  to  the  Commissioner  of 
Education. 

(20  U.S.C.  636;  45  CFR  114.1  (1),  (k)) 

Section  2.5  When  to  apply. 

Cutoff  dates  for  filing  preapplications  and 
applications  will,  as  appropriate,  be  estab¬ 
lished  by  the  Commissioner  and  published 
In  the  Federal  Register.  Copies  of  these  pe¬ 
riodic  announcements  of  the  cutoff  dates 
appearing  in  the  Federal  Register  will  be 
provided  to  the  State  Representatives  for 
School  Assistance.  Such  State  Representa¬ 
tives  may  be  contacted  for  up-to-date  in¬ 
formation  on  current  cutoff  dates. 

(20  U.S.C.  633,  636,  644;  45  CFR  114.1(k), 
114.2) 

Section  2.6  Processing  procedures. 

Upon  receipt  by  the  Commissioner  of  a 
preapplication  for  assistance: 

(a)  The  preappllcation  will  be  tentatively 
reviewed  on  the  basis  of  data  available,  and 
if  the  preapplication  appears  to  be  eligible, 
a  tentative  entitlement  and  priority  Index 
will  be  computed,  the  applicant  will  be  noti¬ 
fied  of  the  tentative  determination.  All  pre- 
appllcatlons  will  be  listed  in  priority  rank 
order  accordingly  on  a  list  to  be  maintained 
by  the  Commissioner  on  a  nationwide  basis. 

(b)  Upon  verification  of  the  applicant’s 
data  as  shown  on  the  preappllcation,  a  firm 
maximum  entitlement  and  priority  index 
will  be  determined  for  each  eligible  appli¬ 
cant,  the  application  will  be  listed  In  priority 
rank  order,  and  the  applicant  will  be  in¬ 
formed  of  the  basis  of  such  action;  If  in¬ 
eligible,  the  applicant  will  be  Informed  as  to 
the  reasons  therefor. 

(c)  When  monies  are  available  to  reach  the 
priority  of  the  preappllcation,  funds  will  be 
reserved  tentatively  on  the  basis  of  the  best 
Information  available  at  the  time  and  the 
applicant  will  be  advised  to  file  a  complete 
application  for  review  and  approval  pursuant 
to  45  CFR  Part  100a,  Subpart  B. 

(20  U.S.C.  633,  636,  644.  645(7)  ;  45  CFR  114.1 

(1),  (k),  (s).  114.5,  114.6) 

Section  2.7  Instructions  relating  to  con¬ 
struction  of  approved  and  funded  projects. 

(a)  General.  (1)  The  Office  of  Facilities 
Engineering  and  Property  Management 
Agency  of  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare  (hereinafter  referred  to  as 
OFEPM)  and  the  Regional  Office  of  Facilities 
Engineering  and  Property  Management 
(hereinafter  referred  to  as  ROFEPM )  will 
provide,  upon  request,  technical  supervision 
and  services  to  applicants  In  connection  with 
the  construction  of  school  facilities.  When 
appropriate,  OE  Program  Officers  (SAFA),  In 
cooperation  with  representative  of  ROFEPM, 
will  assist  with  the  planning  of  approved 
projects,  including  examination  of  prelimi¬ 
nary  and  final  project  plans  and  specifica¬ 
tions,  periodic  inspection  of  construction 
progress  and  determination  of  the  propriety 
of  making  partial  payments  of  the  estimated 
Federal  share  of  the  cost  as  construction 
progresses.  Supervision  of  these  technical 
services  will  be  performed  by  the  Regional 
Engineer,  ROFEPM. 


(2)  The  Regional  Engineer,  ROFEPM,  may 
assist  In  preconstruction  and  construction 
activities  to  assure  conformity  with  the  re¬ 
quirements  of  the  Act.  Approval  of  all  pro¬ 
posed  preconstruction  documents  (as  de¬ 
scribed  in  j  114.58  of  the  regulations),  may 
be  obtained  directly  from  the  Regional 
Engineer.  His  assistance  prior  to  the  prepara¬ 
tion  of  these  and  similar  documents  will  be 
provided  upon  request.  In  this  connection, 
he  may  suggest  a  preliminary  conference 
with  the  project  architect  and  others  if  that 
seems  desirable.  The  Regional  Engineer  will 
provide  sufficient  copies  of  all  forms  which 
may  be  used  to  prepare  the  contract  docu¬ 
ments  required  for  the  project  and  will  aid 
in  the  review  of  bids  received  and  other 
technical  details. 

(3)  Special  assistance  may  also  be  provided 
to  eligible  applicants  under  the  provisions  of 
section  14  of  the  Act  by  SAFA  Program 
Officers. 

(20  U.S.C.  636,  637,  644) 

(b)  Minimum  standards  of  construction. 
Plans  and  specifications  for  a  project  must 
comply  with  such  Federal,  State,  and  local 
laws,  ordinances  and  regulations  pertaining 
to  standards  of  construction  and  safety  re¬ 
quirements,  as  may  be  applicable. 

(16  Comp.  Gen.  948  (1937) ) 

(c)  Preparation  of  plans  and  specifications. 
Upon  receipt  of  the  notice  of  approval  of  the 
complete  application,  work  may  be  com¬ 
menced  on  preparing  plans  and  specifications 
which  conform  to  the  project  description  as 
shown  in  the  complete  application,  or  with 
such  revisions  as  may  be  necessary.  After  all 
necessary  State  approvals  have  been 
obtained,  such  plans  and  specifications  must 
be  forwarded  for  the  approval  of  the  Com¬ 
missioner  as  required  by  !  114.58  of  the  regu¬ 
lations.  Such  documents  may  be  forwarded 
as  follows:  One  copy  of  the  final  plans  and 
specifications  to  the  Regional  Engineer 
(ROFEPM)  and  one  copy  to  the  appropriate 
Regional  OE  Program  Officer  (SAFA). 

(20  U.S.C.  636(b)(1)(A),  637(a);  45  CFR 
114.58) 

(1)  Review  by  Regional  OE  Program 
Officer.  The  Regional  OE  Program  Officer  will 
review  the  final  plans  and  specifications  lor 
conformity  with  the  project  description  as 
approved  by  the  Commissioner  and  recom¬ 
mend  approval  or  disapproval  action. 

(2)  Review  by  Regional  Engineer, 
ROFEPM.  The  Regional  Engineer  will  review 
the  final  plans  and  specifications  for  struc¬ 
tural  adequacy,  and  may  suggest  structural 
changes  or  revisions.  A  notice  of  approval  will 
advise  the  date  on  which  advertising  for  bids 
may  begin.  A  notice  of  disapproval  will  state 
the  reasons  for  such  action. 

(20  U.S.C.  633,  636(b),  637(a);  45  CFR 
114.58) 

Section  2.8  Instructions  relating  to  pur¬ 
chasing  non-expendable  property  ( initial 
equipment)  acquired  with  Federal  funds 
under  sections  5,  8,  9,  and  14  of  the  Act. 

The  procurement  of  initial  equipment  with 
Federal  funds  under  sections  5,  8,  9,  and  14  of 
the  Act  must  be  made  in  accordance  with  45 
CFR  Part  100a,  Subpart  I.  Such  procurement 
must  be  approved  in  advance  by  the  OE  Re¬ 
gional  Program  Officer  (SAFA)  in  accordance 
with  the  regulations  at  45  CFR  114.58. 

A  copy  of  the  pertinent  documents  must 
be  forwarded  to  and  reviewed  and  recom¬ 
mended  for  approval  by  the  Regional  OE 
Program  Officer  before  payment  may  be  made 
as  described  in  the  regulations  at  45  CFR 
114.43. 

(20  U.S.C.  636,  644;  45  CFR  114.43. 114.58) 
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Part  3 — Requests  of  Federal  Agencies  for 
School  Facilities  under  Section  10  of  the  Act 

Section  3.1  Application  procedures. 

Requests  for  school  construction  to  be  per¬ 
formed  under  section  10  of  the  Act  may  be 
made  in  letter  form  by  the  official  i*  control 
of  the  Federal  property  on  which  the  facil¬ 
ities  are  to  be  located,  in  accordance  with 
procedures  described  in  regulations  45  CFR 
114.58.  114.61, 114.62,  and  114.63. 

(20  US.C,  643(b);  45  CFR  114.58,  114.61, 
114.62, 114.63) 

Section  3.2  Processing  procedures. 

Upon  receipt  by  the  Commissioner  of  the 
request : 

(a)  The  request  will  be  reviewed  on  the 
basis  of  data  available,  and  if  the  request  for 
assistance  appears  to  be  approvable  a  tenta¬ 
tive  cost  estimate,  priority  grouping,  and 
priority  index  will  be  computed  and  as¬ 
signed.  If  the  request  is  determined  not  to 
be  approvable,  the  Federal  agency  will  be  so 
informed. 

(b)  Upon  verification  of  data  submitted 
as  the  basis  of  the  request,  the  Commissioner 
may  determine  that  a  project  should  be  ap¬ 
proved.  The  project  will  be  assigned  a  priority 
index  within  a  priority  group  and  the  Re¬ 
gional  Engineer,  ROFEPM  will  be  requested 
to  estimate  the  cost  of  the  project  to  be 
approved. 

(c)  When  monies  are  available  to  reach 
the  priority  of  the  project  and  funds  are 
approved  for  direct  Federal  construction,  the 
appropriate  parties  will  be  so  notified. 

(20  US.C.  640;  45  CFR  114.4,  114.5,  114.6, 
114.61, 114.62) 

Section  3.3  Actions  relating  to  construc¬ 
tion  of  approved  and  funded  section  10 
projects. 

(a)  The  Commissioner  will  consider  rec¬ 
ommendations  of  local  and  State  education 
authorities,  the  Regional  OE  Program  Of¬ 
ficer,  representatives  of  ROFEPM,  and  the 
Federal  agency  making  the  application. 
Educational  consultants,  if  appropriate,  may 
also  be  engaged  by  the  Commissioner  for 
the  purpose  of  assisting  in  developing  edu¬ 
cational  specifications  and  otherwise  assist¬ 
ing  in  developing  the  project. 

(b)  The  Regional  OE  Program  Officer  will: 

(1)  Verify  the  data  submitted  as  the  basis 
of  the  application  and  make  recommenda¬ 
tions  to  the  Division  of  SAFA  on  the  need 
for  the  requested  school  facilities; 

(2)  Review  the  proposed  school  site  for 
educational  adequacy.  Request  the  Federal 
agency  controlling  the  property  to  prepare 
the  metes  and  bounds  description,  Including 
a  plot  plan,  to  be  forwarded  to  the  Division  of 
SAFA  in  compliance  with  §  114.63(b)  of  the 
regulations; 

(3)  Review  design  sketches  and  prelimi¬ 
nary  plans  and  outline  specifications  for  edu¬ 
cational  adequacy  and  recommend  to  the 
Division  of  SAFA  approval  or  disapproval  of 
these  documents  and  the  reasons  therefor; 

(4)  Review  the  final  plans  and  specifica¬ 
tions  for  educational  adequacy  and  conform¬ 
ance  with  the  approved  project  description 
and  the  approved  preliminary  plans  and 
specifications  and  notify  the  Regional  En¬ 
gineer,  ROFEPM.  of  approval  or  disapproval 
by  the  Commissioner  of  such  documents; 
and 

(5)  Review  all  requests  for  initial  mini¬ 
mum  equipment  submitted  pursuant  to 
f  114.58(d)  and  notify  the  OE  Regional  Con¬ 
tracting  Officer  and  the  Regional  Engineer, 
ROFEPM,  of  approval  or  disapproval  by  the 
Commissioner.  A  list  of  initial  equipment 
will  be  provided  to  the  Regional  Contracting 
Officer  who  will  supervise  its  acquisition. 


(20  U.S.C.  1221c(c)  (2)  (C) ;  20  U.S.C.  640(a) 
<b)) 

(c)  The  Regional  Engineer  ROFEPM  will: 

( 1 )  Furnish  the  Division  of  SAFA  with  an 
estimate  of  the  cost  of  the  project  to  be  con¬ 
structed,  and  revisions  of  such  estimate  as 
may  be  appropriate; 

(2)  Negotiate  architectural  contracts  for 
preparation  of  plans  and  specifications,  after 
the  estimated  cost  of  constructing  the  proj¬ 
ect  has  been  approved  by  the  Division  of 
SAFA; 

(3)  Request  necessary  State  and  local 
agency  approvals  of  final  plans  and  specifica¬ 
tions; 

(4)  Secure  permits  for  access  and  right  of 
entry  to  project  site; 

(5)  Monitor  the  execution  of  a  contract 
for  the  construction  of  school  facilities  after 
approval  of  final  plans  and  specifications;  and 

(6)  Submit  a  final  project  summary  stat¬ 
ing  all  project  costs  Including  initial  (mova¬ 
ble)  school  equipment  costs. 

(d)  The  Division  of  SAFA  will: 

(1)  Assist  in  the  development  of  and  ap¬ 
prove  the  final  project  description; 

(2)  Approve  the  project  funding  and  dis¬ 
burse  funds  in  the  appropriate  manner  to 
initiate  the  project; 

(3)  Review  and  approve  sketches  and  pre¬ 
liminary  plans  and  specifications;  and 

(4)  Prepare  use  permits  for  acceptance 
by  the  operating  agency  upon  completion  of 
the  project. 

(20  U.S.C.  640(a),  (b);  45  CFR  114.61,  114.62, 
114.63,  114.65) 

Part  4 — Property  Management  of  Facilities 
Constructed  Under  Section  10  and  Cer¬ 
tain  Facilities  Constructed  Under  Section 
9  of  the  Act 

Section  4.1  Agencies  may  be  granted  use 
permits. 

The  Federal  agency  or  local  educational 
agency  to  which  use  of  the  completed  school 
facilities  is  granted,  must  maintain  such 
school  facilities,  including  equipment,  in 
good  conditions  . in  accordance  with  §  114.63 
(c)(1)  (lv)  and  (c)(2)(lv).  The  Commis¬ 
sioner  may  request  periodic  reports  to  be  sub¬ 
mitted  in  order  to  assure  that  the  facilities 
and  equipment  are  properly  cared  for  and 
maintained. 

(20  U.S.C.  639,  640;  45  CFR  114.63) 

Section  4.2  Disposal  or  transfer  of  owner¬ 
ship  of  federally  owned  school  facilities. 

The  Commissioner,  upon  receipt  of  a 
written  request  from  a  local  educational 
agency  in  which  school  facilities  have  been 
provided  ‘  under  section  9  or  10  of  the  Act, 
may  make  arrangements  to  transfer  owner¬ 
ship  of  such  agency  in  accordance  with 
§  114.65  of  the  regulations. 

(20  U.S.C.  639,  640(b);  45  CFR  114.64,  114.65) 

PART  115— ASSISTANCE  FOR  LOCAL  ED¬ 
UCATIONAL  AGENCIES  IN  AREAS  AF¬ 
FECTED  BY  FEDERAL  ACTIVITIES  AND 
ARRANGEMENTS  FOR  EDUCATION  OF 
CHILDREN  WHERE  LOCAL  EDUCA¬ 
TIONAL  AGENCIES  CANNOT  PROVIDE 
SUITABLE  FREE  PUBLIC  EDUCATION 

Subpart  A — Scope  and  Definitions 

Sec. 

115.1  Scope. 

115.3  Definitions. 

Subpart  B — Applications 

115.10  Applications. 

115.11  Final  date  for  filing  applications. 

115.12  Applications  under  sections  2,  3,  and 

4  received  after  deadline  not  con¬ 
sidered  for  payment. 


Sec. 

115.13  Notification  to  applicants. 

115.14  Assurances  and  parental  participa¬ 

tion  with  respect  to  Indian  chil¬ 
dren  for  applications  under  section 
3. 

115.16  Civil  Rights. 

Subpart  C — Payment 

115.20  Changes  in  boundaries,  classification, 

and  governing  authority  of  appli¬ 
cants. 

115.21  Payment  under  section  3  when  per¬ 

centage  eligibility  requirement  is 
not  met. 

115.22  Election  under  section  4(c). 

115.23  Payments  under  section  4(a) . 

115.24  Reduction  of  financial  assistance 

under  sections  2,  3,  and  4  due  to  in¬ 
sufficient  appropriations. 

115.25  Adjustment  in  entitlement  for  re¬ 

ductions  in  State  aid. 

115.26  Failure  or  refusal  of  a  local  educa¬ 

tional  agency  to  educate  children 
living  on  Federal  property. 

1 15.27  Further  adjustments  to  entitlements. 

Subpart  D — Generally  Comparable  Local  Educa¬ 
tional  Agencies;  Local  Contribution  Rate 

115.30  Determination  of  generally  compar¬ 

able  local  educational  agencies. 

115.31  Computation  of  local  contribution 

rate. 

115.32  Increase  in  or  special  local  contribu¬ 

tion  rate. 

Subpart  E — Records  and  Reports  Required  by 
the  Commissioner 

115.40  Records  and  reports  required  of  ap¬ 

plicants. 

115.41  Final  reports  by  applicants  under 

sections  2,  3,  and  4. 

115.42  Retention  of  records. 

115.43  Reports  from  other  Federal  agen¬ 

cies. 

Subpart  F — Arrangements  Under  Section  6  of  the 
Act 

115.50  Arrangements  under  section  6(a). 

115.51  Arrangements  under  section  6(b) . 

115.52  Arrangements  under  section  6(c) . 

115.53  Proposal  for  arrangements  under  sec¬ 

tion  6. 

115.54  Determinations  by  the  Commissioner 

pursuant  to  section  6. 

115.55  Notice  of  Commissioner’s  action. 

115.56  Arrangements  under  section  402(a). 

115.57  Expenditures. 

115.58  Reports. 

115.59  Termination  of  arrangements. 

Authority  :  Pub.  L.  81-874,  as  amended,  64 
Stat.  1100  (20  U  S.C.  236-244),  unless  other¬ 
wise  noted. 

Subpart  A — Scope  and  Definitions 

§  115.1  Scope. 

The  regulations  in  this  part  govern  the 
provision  of  financial  assistant  and  the 
making  of  arrangements  under  the  Act 
with  regard  to  local  educational  agencies 
in  areas  affected  by  Federal  activities. 

(20  U.S.C.  242(b)) 

§115.3  Definitions. 

As  used  in  this  part : 

(a>  “Act”  means  Titles  I  (except  sec¬ 
tion  7  thereof)  and  IV  of  Pub.  L.  874,  81st 
Congress  (64  Stat.  1100  (20  U.S.C.  236- 
244) ) ,  as  amended. 

(b)  “Applicant”  means  any  local  edu¬ 
cational  agency  which  files  an  application 
for  financial  assistance  under  sections  2, 
3,  or  4  of  the  Act  and  the  regulations  in 
this  part,  but  does  not  include  depart- 
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ments  or  agencies  proposing  arrange¬ 
ments  under  section  6  of  the  Act. 

(20  U.S.C.  240(a)) 

(c)  “Application”  means  Form  RSF-1, 
“Application  for  Financial  Assistance  for 
Current  Expenditures  for  Public  Schools 
in  Areas  Affected  by  Federal  Activities" 
properly  completed  and  executed,  includ¬ 
ing  amendments  thereto,  and,  to  the 
extent  indicated  by  the  applicant,  any’ 
document  or  documents  in  support  there¬ 
of,  filed  by  or  on  behalf  of  an  applicant 
requesting  financial  assistance  under  the 
Act  and  these  regulations. 

(20  U.S.C.  240(a) ,  242(b)  ) 

(d)  “Arrangements”  means  an  agree¬ 
ment  entered  into  between  the  Com¬ 
missioner  and  a  local  educational  agency 
or  a  Federal  department  or  agency  for 
the  provision  of  free  public  education 
under  section  6  of  the  Act. 

(20  US.C.  241(a) ) 

(e)  “Average  daily  attendance  of  fed¬ 
erally  connected  pupils”  in  each  perti¬ 
nent  category  of  federally  connected 
children  (sections  3(a),  3(b),  and  4(a)) 
means  the  number  determined  in  accord¬ 
ance  with  section  403(10)  of  the  Act  in 
the  manner  described  in  this  paragraph. 
At  the  option  of  the  applicant,  a  second 
membership  count  may  be  made  as  set 
forth  in  paragraph  (f )  of  this  section. 

(1)  At  some  specific  date  not  earlier 
than  the  fourth  day  of  the  legal  school 
session  of  the  regular  school  year  and 
prior  to  the  cutoff  date  for  filing  Form 
RSF-1,  a  membership  count  of  all  pupils 
claimed  in  the  various  federally  con¬ 
nected  categories  must  be  made  either 
by  (1)  conducting  a  parent-pupil  survey 
to  determine  the  parent’s  employment  or 
active  duty  assignment  in  the  uniformed 
services  and  the  child’s  residence  on  Fed¬ 
eral  property  or  by  (ii)  obtaining  cer¬ 
tifications  from  the  various  employers 
and  the  appropriate  housing  officials  as 
to  the  employment  of  the  parents  of  the 
children  claimed  or  residence  of  such 
children  on  the  specific  date  involved.  A 
membership  count  of  all  pupils  must  be 
made  as  of  this  specific  date,  which  is 
to  constitute  the  official  membership  re¬ 
port  of  the  applicant  local  educational 
agency  for  that  date. 

(2)  The  percentage  of  pupils  in  each 
of  the  federally  connected  categories  is 
determined  by  dividing  the  membership 
count  in  each  such  category  by  the  total 
membership  of  all  pupils  receiving  free 
public  education  on  the  date  of  the  count. 

(3)  The  average  daily  attendance 
(hereinafter  referred  to  as  ADA)  of  fed¬ 
erally  connected  pupils  shall  then  be  ob¬ 
tained  in  one  of  the  following  ways: 

(i)  For  the  purposes  of  the  application 
Form  RSF-1,  each  of  the  percentages 
obtained  in  paragraph  (e)  (2)  shall  be 
multiplied  by  the  ADA  to  the  date  of 
the  count  of  the  total  membership  (as 
reported  in  the  official  membership  and 
ADA  report  of  the  applicant  district  for 
such  reporting  period) ;  or 

(ii)  For  the  purposes  of  the  final  re¬ 
port  (Form  RSF-3) ,  each  of  the  percent¬ 
ages  obtained  in  paragraph  (e)  (2)  shall 
be  multiplied  by  the  total  ADA  for  the 


period  July  1  to  the  following  June  30. 
Such  total  ADA  shall  include  ADA  based 
upon  free  public  education  provided  in 
summer  school  as  determined  in  accord¬ 
ance  with  State  law. 

(20  U.S.C.  238(a),  (b),  239(a),  244(10)) 

(f)  “Average  daily  attendance  of  fed¬ 
erally  connected  pupils  when  determined 
by  two  counts  of  all  pupils”  means  the 
number  determined  in  the  manner 
described  in  this  paragraph. 

(1)  First  count  of  membership  of  each 
category  of  federally  connected  children 
must  be  made  as  described  in  paragraph 
(e)  of  this  section.  At  the  option  of  the 
applicant,  a  second  count  of  membership 
may  be  made  at  a  later  date  during  the 
last  quarter  of  the  regular  school  year 
and  uniformly  for  the  entire  local  edu¬ 
cational  agency. 

(2)  A  membership  count  of  all  pupils, 
made  as  of  the  same  dates  as  the  counts 
of  federally  connected  children,  will  con¬ 
stitute  the  official  membership  report  of 
the  applicant  school  district  for  those 
dates. 

(3)  The  percentage  of  pupils  in  each  of 
the  federally  connected  categories  shall 
be  determined  as  provided  in  paragraph 
(e)  of  this  section. 

(4)  The  two  percentages  obtained  by 
the  two  counts  for  each  category  of  fed¬ 
erally  connected  pupils  shall  be  added 
and  the  sum  divided  by  two  to  compute 
an  average  percentage  for  that  category. 

(5)  The  percentage  so  obtained  shall 
be  multiplied  by  the  total  ADA  for  the 
period  July  1  to  the  following  June  30. 
Such  total  ADA  shall  include  ADA  based 
upon  free  public  education  provided  in 
summer  school  as  determined  in  accord¬ 
ance  with  State  law. 

(20  U.S.C.  238  (a),  (b),  239(a),  244(10)) 

(g)  “Entitlement”  means  the  amount 
of  assistance  which  an  applicant  would 
receive  under  the  formula  prescribed  un¬ 
der  sections  2,  3,  or  4  of  the  Act  if  the 
appropriations  for  a  fiscal  year  were  ade¬ 
quate  to  pay  all  claims. 

(20  U.S.C.  240  (a),  (b),  (c) ) 

(h)  “Federal  property”  is  used  in  this 
part  as  defined  in  the  Act  at  20  U.S.C. 
244(1).  For  the  purpose  of  this  defini¬ 
tion: 

(1)  All  property  of  the  United  States 
which  was  transferred  to  the  United 
States  Postal  Service  and  which  was, 
prior  to  such  transfer,  treated  as  Federal 
property  for  the  purposes  of  the  Act, 
shall  continue  to  be  treated  as  Federal 
property  for  such  purpose  for  two  years 
beyond  the  end  of  the  fiscal  year  in 
which  such  transfer  occurred. 

(20  U.S.C.  244(1);  Pub.  L.  92-277  (April  24, 
1972),  86  Stat.  124) 

(2)  Federal  ships  which  are  owned  by 
the  United  States  and  whose  home  ports 
are  located  on  Federal  property  are  Fed¬ 
eral  property. 

(20  U.S.C.  244(1)) 

(i)  “Financial  assistance”  means  the 
payment  made  to  an  applicant  school 
district  under  section  5(b)  of  the  Act  by 


the  Department  of  the  Treasury  upon 
authorization  of  the  Commissioner. 

..(20  U.S.C.  240(b)) 

(j)  “Parent-pupil  survey”  means  a 
questionnaire  provided  by  the  applicant 
and  which  is  to  be  filled  out  by  a  parent 
in  order  to  substantiate  residence  or  em¬ 
ployment  on  Federal  property.  Such  sur¬ 
vey  must  include : 

(1)  Pupil-enrollment  information 
(this  information  may  also  be  obtained 
from  school  records)  including: 

(1)  Name  of  pupil; 

(ii)  Date  of  birth:  and 

(iii)  Name  of  public  school,  grade,  and 
teacher. 

(2)  Pupil-residence  and  parent-em¬ 
ployment  information,  including: 

(i)  Address  of  pupil  residence  (in¬ 
cluding  the  name  of  the  Federal  facility 
if  such  residence  is  on  Federal  prop¬ 
erty)  ;  and 

(ii)  Name  (as  it  appears  on  employer’s 
payroll  record)  of  parent  (mother, 
father,  legal  guardian  or  other  person 
standing  in  loco  parentis)  who  is  em¬ 
ployed  on  Federal  property  and  with 
whom  such  pupil  resides,  unless  the  par¬ 
ent  is  a  member  of  the  uniformed  serv¬ 
ices  on  active  duty ; 

(iii)  Name  and  address  of  Federal 
property  on  which  the  parent  is  em¬ 
ployed  unless  the  parent  is  a  member  of 
the  uniformed  services  on  active  duty; 

(iv)  If  the  parent  is  a  member  of  the 
uniformed  services  on  active  duty,  the 
name,  the  rank,  serial  number,  and 
branch  of  service  of  such  parent; 

(v)  If  the  parent  is  a  civilian  em¬ 
ployed  on  a  Federal  vessel,  the  name  of 
vessel,  hull  number,  and  name  of  con¬ 
trolling  agency  must  be  obtained; 

(vi)  The  signature  of  the  parent  sup¬ 
plying  the  information  and  the  date  of 
such  signature  must  be  obtained:  and 

(vii)  The  name  and  address  of  the  em¬ 
ployer  (unless  parent  is  a  member  of  the 
uniformed  services  on  active  duty) . 

(3)  Only  in  unusual  circumstances 
may  partially  completed  survey  forms  or 
survey  forms  which  are  signed  by  a  per¬ 
son  other  than  parent  or  person  standing 
in  loco  parentis  be  accepted  on  member¬ 
ship  survey  forms.  In  such  instances  the 
survey  form  must  show  why  the  parent 
did  not  sign,  and  when,  how,  and  from 
whom  the  residence  and  employment 
information  was  obtained. 

(20  U.S.C.  240(a)  (1)) 

(k)  "Prorated  entitlement”  means 
the  amount  of  financial  assistance  which 
an  applicant  will  receive  under  the  ad¬ 
justment  formula  prescribed  in  the  Act 

(including  any  other  pertinent  modifi¬ 
cations  or  amendments),  if  the  appro¬ 
priations  for  a  fiscal  year  are  inadequate 
to  pay  all  claims  under  sections  2,  3,  4,  or 
6  of  the  Act. 

(20  U.S.C.  240(c)) 

(l)  “Revenues  derived  from  local 
sources”  include  the  following: 

(1)  Tax  funds  derived  from  real 
estate; 

(i)  Such  tax  funds  derived  from  real 
estate  include: 
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(a)  Locally  received  funds  which  are 
derived  from  local  taxation  of  real  prop¬ 
erty; 

(b)  Tax  funds  which  are  received  on 
account  of  Wherry -Spence  housing  pro¬ 
jects  (12  U.S.C.  1702,  et  seq.)  located  on 
private  property;  and 

(c)  All  local  real  property  tax  funds 
which  are  received  from  either  the 
county  or  the  State,  serving  as  a  col¬ 
lecting  agency,  and  which  are  returned 
to  the  local  educational  agency  for  ex¬ 
penditure  by  that  agency  ; 

(ii)  Such  tax  funds  derived  from  real 
estate  do  not  include; 

(a)  Any  payments  under  this  Act  or 
the  Johnson-O’Malley  Act  (25  U.S.C. 
452); 

(b)  Tax  payments  which  are  received 
on  account  of  Wherry-Spence  housing 
projects  located  on  federally  owned 
property;  or 

(c)  Local  real  property  tax  funds 
which  are  received  by  the  State  and  dis¬ 
tributed  to  local  educational  agencies  on 
a  per-pupil  or  formula  basis;  or 

(2)  Taxes  or  receipts  which  are  re¬ 
ceived  from  the  county,  and  any  other 
local  tax  or  miscellaneous  receipts. 

(20  U.S.C.  238(d)(2);  H.  Rept.  No.  22-87. 
81st  Cong.,  2d  Sess.,  (June  30,  1950),  12-15) 

(m)  “State  aid”  with  respect  to  free 
public  education  means  any  contribu¬ 
tion,  no  repayment  of  which  is  expected, 
made  by  a  State  to  or  on  behalf  of  a 
local  educational  agency  within  the  State 
for  the  support  of  free  public  elementary 
and  secondary  education.  Such  assist¬ 
ance  does  not  include  payments  by  a 
State  to  or  on  behalf  of  a  local  educa¬ 
tional  agency  which  are  made  as  a  result 
of  a  “major  disaster”  as  such  term  is 
used  in  section  7  of  Pub.  L.  81-874. 

(20  U.S.C.  240(d)(1)) 

'  (n)  “Uniformed  services”  means  the 
Army,  Navy,  Air  Force,  Marine  Corps, 
Coast  Guard,  Environmental  Science 
Services  Administration,  and  Public 
Health  Service. 

(20  U.S.C.  238(a)  and  (b),  80  U.S.C.  1121,  82 
U.S.C.  1314) 

(o)  “Working  on  Federal  property” 
means  employed  on  Federal  property,  as 
defined  in  the  Act  and  the  regulations 
in  this  part.  Such  term  includes  the 
following; 

(1)  A  person  who  is  employed 
(whether  a  regular  employee  or  self- 
employed)  either  part  time  or  full  time 
in  lumbering,  farming,  or  grazing  oper¬ 
ations  which  are  carried  out  entirely  or 
partly  on  Federal  property  if,  during 
such  period,  he  spends  a  greater  part  of 
his  working  time  on  the  Federal  prop¬ 
erty  than  on  the  non-Federal  property; 

( 2 )  A  person  who  lives  on  Indian  lands 
which  are  Federal  property,  as  defined 
in  the  Act  and  these  regulations,  and 

*  who  is  not  regularly  employed  on  non- 
Federal  property;  and 

(3)  A  portion,  to  be  determined  by 
the  Commissioner,  of  the  persons  work¬ 
ing  on  commingled  Federal  and  non- 
Federal  properties  other  than  those 
covered  by  paragraph  (o)  (1)  of  this 
section. 
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(20  UJ3.C.  238(a)  and  (b),  244(1);  HR.  No. 
703,  83d  Cong.,  1st  Sess.,  (July  3,  1953),  26, 
H.R.  1532,  85th  Cong.,  2d  Sess.,  (March  19, 
1958).  51) 

Cross  Reference:  Certain  other  pertinent 
definitions  may  be  found  In  the  “General 
Provisions  for  Office  of  Education  Programs’* 

§  100.1  (45  CFR  100.1) 

Subpart  B — Applications 
§  115.10  Applications. 

Any  local  educational  agency  seeking 
financial  assistance  under  sections  2,  3, 
or  4  of  the  Act  shall,  as  a  condition  of 
entitlement,  file  with  the  Commissioner 
of  Education  an  application  for  financial 
assistance.  Such  application  shall  be 
transmitted  through  the  appropriate 
State  educational  agency,  on  Form 
RSF-1  (entitled  “Application  for  School 
Assistance  in  Federally  Affected  Areas 
(Title  I  of  Pub.  L.  874)  ”)  and  shall  show 
the  basis  for  entitlement  under  the  Act 
and  regulations.  Copies  of  all  application 
forms  may  be  obtained  from  that  State 
educational  agency  which  serves  the  ap¬ 
plicant  local  educational  agency. 

(20  U.S.C.  240(a) ) 

§  115.11  Final  date  for  filing  applica¬ 
tions. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  final  date  for  filing  an 
application  for  financial  assistance  under 
sections  2,  3,  or  4  of  the  Act  shall  be  Jan¬ 
uary  31st  of  the  fiscal  year  for  which  such 
assistance  is  sought;  except  that,  when¬ 
ever  such  a  final  date  falls  on  a  Saturday, 
Sunday,  or  other  Federal  holiday,  the 
final  date  for  filing  an  application  shall 
be  the  next  succeeding  business  day.  Each 
application  must  be  received  by  the  Com¬ 
missioner  on  or  before  the  final  filing 
date,  after  transmittal  through  and  cer¬ 
tification  by  the  State  educational 
agency.  The  applicant  is  responsible  for 
obtaining  the  certification  of  the  State 
educational  agency  and  for  securing  a 
timely  transmittal  of  the  application  to 
the  Commissioner.  In  order  to  give  the 
State  educational  agency  time  in  which 
it  may  process  the  application,  the  appli¬ 
cant  should  file  its  application  with  the 
State  educational  agency  by  January  2 
of  the  fiscal  year  for  which  assistance  is 
sought. 

(b)  With  respect  to  an  applicant 
whose  eligibility  for  financial  assistance 
under  the  Act  is  established  during  the 
fiscal  year  by  initiation  or  reactivation 
of  an  activity  of  the  United  States,  or 
by  the  acquisition  of  Federal  property, 
the  filing  date  shall  be  extended  60  days 
beyond  the  date  of  such  initiation,  reac¬ 
tivation,  or  acquisition. 

(c)  With  respect  to  an  applicant  whose 
eligibility  for  financial  assistance  is  es¬ 
tablished  pursuant  to  an  amendment  to 
the  Act  which  is  enacted  during  the  fiscal 
year  for  which  assistance  is  sought,  the 
filing  date  shall  be  extended  60  days  be¬ 
yond  the  effective  date  of  such  amend¬ 
ment. 

(d)  With  respect  to  a  local  educational 
agency  which,  during  the  fiscal  year  for 
which  assistance  is  sought,  acquired 
administrative  control  and  direction  of 
free  public  education  in  all  or  any  por¬ 


tion  of  an  area  of  a  previously  existing 
local  educational  agency  (under  the  cir¬ 
cumstances  described  in  §  115.20(b) ) ,  the 
filing  date  of  an  application  under  sec¬ 
tion  3  and  4  of  the  Act  shall  be  extended 
to  the  extent  necessary  to  allow  60  days 
beyond  the  effective  date  of  such  change 
in  district  organization. 

(e)  Where  an  application  is  filed  di¬ 
rectly  with  the  Commissioner  on  or  be¬ 
fore  the  applicable  filing  date  and  a  copy 
is  filed  with  the  State  educational  agency 
on  or  before  the  applicable  filing  date, 
then  the  application  will,  for  good  cause 
shown,  be  considered  to  be  timely  filed 
if,  within  fifteen  days  after  the  appli¬ 
cable  filing  date,  the  applicant  obtains 
and  files  with  the  Commissioner  the  ap¬ 
proval,  verification,  and  certification  of 
the  application  by  the  State  educational 
agency. 

(f)  A  timely  filed  application  may  be 
amended  to  apply  for  additional  or  alter¬ 
native  financial  assistance  based  upon 
(1)  the  initiation  or  reactivation  of  a 
Federal  activity,  (2)  the  acquisition  of 
property  by  the  United  States  after  the 
application  was  initially  filed,  (3)  an 
amendment  to  the  Act  after  the  applica¬ 
tion  was  filed,  or  (4)  a  determination  of 
the  Commissioner  first  communicated  to 
the  applicant  that  property  is  or  is  not 
“Federal  property”  under  section  403(1) 
of  the  Act.  Such  amendment  must  be 
filed  within  60  days  of  such  occurrence  or 
communication  and  no  later  than  on  or 
before  the  30th  day  of  September  follow¬ 
ing  the  fiscal  year  for  which  payment  is 
requested. 

(g)  A  timely  filed  application  may  be 
amended  to  apply  for  additional  or  alter¬ 
native  financial  assistance  under  sections 
3(c)(4),  3(d),  3(e),  or  section  4(d)  of 
the  Act  if  such  an  amendment  is  (1)  filed 
no  later  than  September  30  of  the  fiscal 
year  following  that  for  which  asistance 
is  sought  and  (2)  accompanied  by  a  de¬ 
tailed  narrative  giving  the  basis  of  the 
claim  and  a  justification  of  the  requested 
entitlement. 

(20  U.S.C.  240(a)) 

§  115.12  Applications  under  sections  2, 
3,  and  4  received  after  deadline  not 
considered  for  payment. 

Applications  under  sections  2,  3,  and  4 
of  the  Act  which  are  received  by  the 
Commissioner  after  the  applicable  filing 
date  prescribed  by  §  115.11  will  not  be 
approved. 

(20  U.S.C.  240(a)) 

§  115.13  Notification  to  applicants. 

Each  applicant  will  be  notified  of  the 
results  of  the  review  of  its  application 
under  one  or  more  of  the  sections  or  sub¬ 
sections  of  the  Act,  and  the  estimated 
amount  of  the  payment,  if  any,  to  be 
made. 

(20  U.S.C.  240) 

§115.14  Assurances  and  parental  par¬ 
ticipation  with  respect  to  Indian  chil¬ 
dren  for  applications  under  section  3. 

(a)  Each  application  for  payment  un¬ 
der  section  3(a)  or  section  3(b)  of  the 
Act  which  is  based  upon  children  who 
reside  on  or  reside  with  a  parent  em- 
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ployed  on  Indian  lands  (as  included 
within  the  definition  of  Federal  property 
under  section  403(1)  (A)  of  the  Act)  shall 
set  forth  adequate  assurance  that  Indian 
children  will  participate  on  an  equitable 
basis  in  the  school  program  of.  the  ap¬ 
plicant  local  educational  agency. 

(Pub.  L.  92-318,  section  411(a);  (20  U.S.C. 
240(a) (2) ) ) 

(b)  Each  application  based  upon  chil¬ 
dren  as  described  in  paragraph  (a)  of 
this  section  shall : 

(1)  Set  forth  such  policies  and  pro¬ 
cedures  as  will  ensure  that  programs  and 
projects  assisted  under  the  application 
have  been  planned  and  developed,  and 
will  be  operated  in  consultation  with,  and 
with  the  involvement  of  parents  of,  the 
children  to  be  served  by  such  programs 
and  projects.  Applicants  must  submit  a 
brief  statement  describing  such  policies 
and  procedures  with  each  application; 

(2)  Be  submitted  with  assurance  that 
such  parents  have  had  an  opportunity  to 
present  their  views  with  respect  to  the 
application;  and 

(3)  Set  forth  policies  and  procedures 
for  adequate  dissemination  of  program 
plans  and  evaluations  to  such  parents 
and  the  public.  Applicants  must  submit 
a  brief  statement  describing  such  poli¬ 
cies  and  procedures  with  each  applica¬ 
tion. 

(c)  It  shall  be  the  responsibility  of  the 
applicant  local  educational  agency  to 
provide  to  the  parents  of  such  children ; 

(1)  Opportunity  to  make  recommenda¬ 
tions  to  the  local  educational  agency  con¬ 
cerning  the  needs  of  the  Indian  chil¬ 
dren; 

(2)  Opportunity  to  consult  with  the 
local  educational  agency  concerning  the 
ways  in  which  such  parents  can  assist 
their  children  in  realizing  the  benefits  to 
be  derived  from  the  educational  program 
of  the  local  educational  agency;  and 

(3)  Opportunity  to  present  their  views 
to  the  appropriate  school  personnel 
concerning  the  educational  program  and 
parental  participation. 

(20  U.S.C.  1231d;  Pub.  I>.  92-318,  section 
411(a)) 

§115.16  Civil  rights. 

(a)  Federal  financial  assistance  is 
subject  to  the  regulations  in  Part  80  of 
this  title,  issued  by  the  Secretary  of 
Health,  Education,  and  Welfare  and  ap¬ 
proved  by  the  President  to  effectuate  the 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964.  (Pub.  L.  88-352) 

(42  U.S.C.  2000d) 

(b)  Federal  financial  assistance  is  also 
subject  to  the  provisions  of  Title  IX  of 
the  Education  Amendments  of  1972  (pro¬ 
hibition  of  sex  discrimination),  and  any 
regulations  Issued  thereunder. 

(Pub.  L.  92-318,  Title  IX) 

Subpart  C — Payment 

§  115.20  Changes  in  boundaries,  classi¬ 
fication,  and  governing  authority  of 
applicants. 

(a)  If  the  applicant  is  a  party  to  any 
merger,  consolidation,  annexation,  de- 
consolidation,  or  other  similar  action 


which  may  affect  its  boundaries,  identity, 
governing  authority,  classification,  or 
control,  it  shall  notify  the  Commissioner 
as  soon  as  practicable  of  the  effective 
date  of  that  action,  the  extent  and  char¬ 
acter  thereof,  and  the  legal  authority 
under  which  the  action  was  or  is  to  be 
effected.  Such  notification  must  include 
the  following  information; 

(1)  The  effective  date  of  change  in 
boundaries  or  organization,  for  all  pur¬ 
poses,  including  administrative  and 
fiscal; 

(2)  Identification  by  name,  district, 
number,  and  address  of  all  former 
agencies  involved  and  of  the  application 
number  for  each  applicant  involved  in 
the  change; 

(3)  A  statement  describing  the  spe¬ 
cific  type  of  change,  with  a  citation  of 
the  section  or  sections  of  the  State  law 
under  which  the  change  was 
accomplished; 

(4)  The  legal  name  of  the  resulting 
successor  agency  (even  if  the  name  and 
legal  classification  of  the  applicant 
agency  are  retained  after  a  change) ; 

(5)  A  statement  as  to  whether  assets 
and  liabilities  of  the  former  agency  or 
agencies  have  been  transferred  to  the 
successor  agency,  or  whether  a  settle¬ 
ment  agreement  has  been  made  and,  if 
so,  the  effective  date  of  such  action ; 

(6)  A  statement  as  to  whether  a  new 
board  of  education  has  or  will  assume 
control  and  management  of  the  successor 
agency  and,  if  so,  the  effective  date 
thereof;  and 

(7)  The  name  and  address  of  the  au¬ 
thorized  representative  for  purposes  of 
the  Act,  who  shall  be  duly  designated  by 
the  governing  body  of  the  successor 
agency.  Evidence  of  such  official  designa¬ 
tion  must  be  submitted  in  the  form  of  a 
copy  of  the  resolution  duly  recorded  in 
the  minutes  of  the  proceedings  of  the 
governing  body. 

(b)  A  local  educational  agency  shall 
not  be  entitled  to  any  payment  on  the 
basis  of  an  application  under  section  3 
or  4  of  the  Act  (except  as  provided  in 
paragraph  (c)  of  this  section)  if  (1)  the 
change  In  the  organization  of  such  local 
educational  agency  is  effective  within  the 
fiscal  year  covered  by  the  application  and 
occurs  prior  to  the  close  of  the  regular 
school  term  of  such  year  and  (2)  such 
local  educational  agency  thereby  ceases 
to  be  a  legally  constituted  local  educa¬ 
tional  agency.  However,  except  as  pro¬ 
vided  in  §  115.21(c),  a  local  educational 
agency  which  assumes  administrative 
control  and  direction  of  free  public  edu¬ 
cation  in  all  or  a  portion  of  the  area  of 
such  previously  existing  applicant,  may 
(if  it  is  not  already  an  applicant  under 
the  section  involved  or  if  it  files  an  appli¬ 
cation  in  accordance  with  §  115.11(d)) 
have  its  entitlement  under  section 
3(c)(2)  or  4(a)(1)  of  the  Act  for  the 
entire  fiscal  year  determined  on  either  of 
the  following  bases,  which  ever  is  more 
favorable  to  it: 

(1)  On  the  basis  of  the  entire  area 
under  its  jurisdiction  on  the  last  day  of 
such  year;  or 


(2)  On  the  basis  only  of  the  area  ac¬ 
quired  by  the  local  educational  agency 
from  the  previously  existing  local  educa¬ 
tional  agency,  except  that  the  latter  basis 
may  only  be  used  (i)  for  an  application 
under  section  3  of  the  Act  for  which  a 
favorable  finding  has  been  made  (or 
would  have  been  made  in  due  course  but 
for  the  change  in  district  organization) 
on  the  basis  of  the  estimates  required 
under  section  3(c)(2)  of  the  Act  with 
respect  to  the  previously  existing  agency, 
and  (ii)  for  an  application  under  sec¬ 
tion  4  of  the  Act  for  which  such  a  favor¬ 
able  finding  has  been  made  (or  would 
have  been  made  in  due  course  but  for 
the  change  in  district  organization) 
under  section  4(a)  (1). 

(c)  Any  payment  made  to  a  local  edu¬ 
cational  agency  prior  to  the  date  on 
which  the  first  sentence  of  paragraph 
(b)  of  this  cection  became  applicable  to 
it  must  be  repaid  to  the  United  States 
except  to  the  extent  that  (1)  it  is  ac¬ 
counted  for  by  the  adjustments  made  in 
the  entitlements  of  any  successor  appli¬ 
cant  local  educational  agency  pursuant 
to  either  paragraph  (b)  of  this  section 
or  paragraph  (c)  of  §  115.21  and  (2)  any 
balance  remaining  thereafter  is  found  by 
the  Commissioner  not  to  be  in  excess  of 
the  amount  to  which  the  preexisting  local 
educational  agency  would  have  become 
entitled  on  the  basis  of  the  number  of 
federally  connected  children  who  were 
(i)  not  covered  by  any  other  application 
and  (ii)  to  whom  free  public  education 
was  provided  by  the  previously  existing 
local  educational  agency  or  by  any  suc¬ 
cessor  non-applicant  local  educational 
agency. 

(20  U.S.C.  237(c),  244(6)  (A)) 

§  115.21  Payment  under  section  3  when 
percentage  eligibility  requirement  is 
not  met. 

(a)  Pursuant  to  the  exception  provi¬ 
sion  of  section  3(c)  (2)  (B)  of  the  Act,  an 
applicant  will  not  be  required  to  meet  the 
3  percent  eligibility  requirement  of  that 
section  if  in  either  of  the  two  years  pre¬ 
ceding  the  year  of  application  the  appli¬ 
cant  met  such  percentage  requirement 
and  was  entitled  to  a  payment  under 
section  3  of  the  Act.  However,  in  the 
second  year  following  the  year  in  which 
the  applicant  last  met  the  percentage 
requirement  and  was  entitled  to  a  pay¬ 
ment,  the  payment  under  section  3  of  the 
Act  shall  be  reduced  by  50  percent. 

(20  U.S.C.  238(c)(2)(B)) 

(b)  If  an  applicant  local  educational 
agency  was  not  in  existence  in  either  one 
or  both  of  the  two  fiscal  years  preceding 
that  for  which  application  is  made,  that 
agency  may  nevertheless  receive  the 
benefit  of  the  provisions  of  paragraph 
(a)  of  this  section  if  that  agency  is  (i) 
composed  only  of  territory  which  was 
formerly  included  in  a  predecessor 
agency  which  met  (or  predecessor  agen¬ 
cies  all  of  which  met)  the  percentage 
eligibility  requirement  contained  in  sec¬ 
tion  3(c)  (2)  (B)  of  the  Act  and  (ii)  such 
predecessor  agency  or  agencies  received 
a  net  payment  under  section  3  of  the 
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Act  for  the  fiscal  year  two  years  prior 
to  that  for  which  application  is  made. 
(20  U.S.C.  238) 

(c)  If  any  local  educational  agency 
which  had  timely  filed  an  application 
under  section  3  of  the  Act  and  was  en¬ 
titled  to  payment  by  virtue  of  paragraph 

(a)  or  (b)  of  this  section  ceases  to  be 
a  legally  constituted  local  educational 
agency  as  a  result  of  a  district  reorga¬ 
nization  which  is  effective  prior  to  the 
close  of  the  regular  school  term  within 
the  fiscal  year  covered  by  the  applica¬ 
tion  (thereby  becoming  subject  to  the 
provisions  of  5  115.20(b)),  a  successor 
local  educational  agency  which:  (1)  Piles 
an  application  in  accordance  with 
5  115.11(d)  (unless  already  an  applicant 
under  section  3)  and  (2)  assumes  ad¬ 
ministrative  control  and  direction  of  free 
public  education  in  all  or  a  portion  of 
the  area  of  such  previously  existing  ap¬ 
plicant  prior  to  the  close  of  the  regular 
school  term  of  such  previously  existing 
applicant,  shall  be  entitled  to  have  its 
application  processed  on  the  basis  of 
the:  (i)  area  acquired  from  the  previ¬ 
ously  existing  local  educational  agency, 
and  (ii)  rights  of  that  agency,  without 
regard  to  the  3  percent  requirement, 
subject  to  appropriate  adjustment  on 
account  of  payments  made  to  such  previ¬ 
ously  existing  local  educational  agency. 
(20  U.S.C.  238,  244(6)  (A) ) 

(d)  A  reduction  in  the  number  of  chil¬ 
dren  resulting  from  a  decrease  in,  or 
cessation  of,  Federal  activities  or  a  fail¬ 
ure  of  such  activities  to  occur,  to  whom 
sections  3(a)  or  3(b)  of  the  Act  applies 
and  for  whom  a  local  educational  agency 
made  preparations  to  provide  free  public 
education  during  a  fiscal  year,  shall  be 
deemed  to  be  substantial  when  such  re¬ 
duction  in  number  equals  that  of  the 
qualifying  percentage  as  provided  for  in 
section  3(c)(2)(B)  of  the  Act  and  at 
least  ten  in  ADA. 

(20  U.S.C.  238(e)) 

§  115.22  Election  under  section  4(e). 

Pursuant  to  section  4(c)  of  the  Act,  a 
local  educational  agency  may  elect  to 
count  for  eligibility  and  payment  under 
section  4(a)  of  the  Act  the  entire  increase 
in  the  number  of  children  who  are  (a) 
in  average  daily  attendance  at  its 
schools  during  the  fiscal  year  and  (b) 
otherwise  eligible  to  be  counted  under 
section  3  of  the  Act.  Such  an  election 
may  be  made  only  if  an  application  under 
section  4  is  timely  filed  on  Form  RSF-1 
in  accordance  with  §  115.11.  Such  an 
election  is  not  subject  to  change  after, 
and  shall  become  final  upon,  the  date 
of  final  payment  for  the  fiscal  year 
involved. 

(20  U.S.C.  239(c)) 

§  115.23  Payments  under  section  4(a). 

(a)  Payment  under  section  4(a)  is 
Intended  to  compensate  a  local  educa¬ 
tional  agency  for  sudden  and  substantial 
increases  in  pupils  whose  attendance  in 
school  during  the  current  school  year  is 
a  direct  result  of  Federal  activities.  Such 
payment  may  be  made  only  when  the 
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Commissioner  determines  that  (1)  al¬ 
though  the  applicant  has  made  a  reason¬ 
able  tax  effort,  the  education  of  such  in¬ 
creased  number  of  children  places  a  sub¬ 
stantial  and  continuing  financial  burden 
on  the  applicant  and  (2)  the  applicant 
cannot  secure  from  other  sources  funds 
which  are  adequate  to  provide  for  these 
children  a  level  of  education  equivalent 
to  that  maintained  in  generally  compar¬ 
able  school  districts  in  the  same  State. 

(20  U.S.C.  239(a)) 

(b)  In  the  first  fiscal  year  following 
payment  under  section  4(a),  a  payment 
not  to  exceed  50  percent  of  the  entitle¬ 
ment  in  such  preceding  year  under  sec¬ 
tion  4(a)  will  be  made,  subject  to  the 
availability  of  funds.  Such  payment  may 
not  include  any  entitlement  due  to  those 
increases  in  section  3(a)  or  3(b)  of  such 
preceding  year  for  which  payment  was 
made. 

(20  U.S.C.  239(a) ) 

'(c)  No  payments  will  be  made  pursu¬ 
ant  to  section  4(a)  of  the  Act  unless  (1) 
the  increase  in  ADA  of  federally  con¬ 
nected  pupils  in  the  current  year  over  the 
ADA  of  such  children  in  the  preceding 
year  is  at  least  equal  to  5  percent  of  non- 
Federal  ADA  in  the  preceding  year,  and 
(2)  the  increase  in  the  current  total  ADA 
over  the  preceding  year’s  total  ADA  is 
at  least  5  percent  of  the  preceding  year’s 
total  ADA. 

(20  US.C.  239(a)  (1)  ) 

(d)  No  payments  will  be  made  pursu¬ 
ant  to  section  4(a)  of  the  Act  unless  the 
parents  of  the  pupils  entering  the  schools 
of  the  local  educational  agency  for  the 
first  time  during  the  current  school  year 
enter  the  area  of  that  agency  to  accept 
employment  because  of  Federal  activities 
on  or  after  February  1  of  the  preceding 
year.  An  increase  in  activities  of  the 
United  States  for  the  purpose  of  section 
4(a)  of  the  Act  may  be  found  to  have 
occurred  in  circumstances  which  include 
the  following : 

(1)  Activities  resulting  from  Federal 
contracts  in  the  current  fiscal  year  when 
the  number  of  employees  engaged  in  such 
Federal  activity  increased  over  the  pre¬ 
ceding  fiscal  year;  and 

(2)  Activities  where  production  result¬ 
ing  from  Federal  contracts  changed  so  as 
to  require  employees  with  new  skills  for 
such  production,  and  therefore  new  in¬ 
migrant  employees  resulted. 

(e)  Activities  of  those  persons  who 
were  not  employed  by  the  United  States 
or  by  a  contractor  of  the  United  States 
shall  not  be  considered  to  be  a  direct  re¬ 
sult  of  activities  of  the  United  States  for 
the  purposes  of  section  4(a) . 

(20  U.S.C.  239(a)(1);  83-703,  House  Report 
No.  703,  July  3,  1953,  12) 

§115.24  Reduction  of  financial  assist¬ 
ance  under  seetions  2,  3,  and  4  due  to 
insufficient  appropriations. 

Except  as  otherwise  provided  by  law 
and  in  5  115.27  of  this  part,”  if  the  funds 
appropriated  for  a  fiscal  year  are  not 
sufficient  to  pay  in  full  the  total 
amounts  which  all  applicants  whose 


applications  have  been  considered  for 
payment  pursuant  to  this  part  are  en¬ 
titled  to  receive  under  sections  2,  3,  and 
4  of  the  Act  or  any  subsection  thereof 
for  such  fiscal  year,  the  Commissioner 
will  reduce  the  amounts  which  he  certi¬ 
fies  under  section  5(b)  of  the  Act  for 
such  fiscal  year  for  payment  to  each  such 
applicant  by  the  percentage  by  which 
the  funds  so  appropriated  are  less  than 
the  total  necessary  to  pay  such  appli¬ 
cants  the  full  amount  which  they  are 
entitled  to  receive  under  the  Act. 

(20  U.S.C.  240(b),  (c) ) 

§  115.25  Adjustment  in  entitlement  for 
reductions  in  State  aid. 

(a)  The  amount  which  each  local  edu¬ 
cational  agency  in  a  State  is  otherwise 
entitled  to  receive  under  section  2,  3,  or 
4  of  the  Act  for  any  fiscal  year  shall 
be  reduced  in  the  same  proportion  (if 
any)  that  the  State  has  reduced  for  that 
year  its  aggregate  expenditures  (from 
non-Federal  sources)  per  pupil  for  cur¬ 
rent  expenditure  purposes  for  free  public 
education  below  the  level  of  such  expen¬ 
ditures  in  the  second  preceding  fiscal 
year.  The  Commissioner  may  waive  or 
reduce  this  reduction  whenever  in  his 
judgment  exceptional  circumstances  ex¬ 
ist  which  would  make  its  application  in¬ 
equitable  and  would  defeat  the  purposes 
of  the  Act.  In  order  to  determine  wheth¬ 
er  such  adjustment  is  appropriate,  it 
will  be  necessary  for  each  State  to  re¬ 
port  data  each  year  which  will  enable 
the  Commissioner  to  compare  the  per 
pupil  expenditures  in  the  current  and  in 
the  second  preceding  fiscal  year.  Each 
State  shall  report,  in  writing,  in  accord¬ 
ance  with  the  requirements  of  this 
section : 

(1)  General.  Data  must  be  prepared 
and  reported  on  the  same  basis  for  each 
of  the  two  years  being  compared.  The 
basis  on  which  the  computations  were 
made  and  such  other  explanations  as  ap¬ 
pear  pertinent  shall  be  included.  Finan¬ 
cial  data  shall  be  reported  on  a  cash 
basis.  Pupil  data  shall  be  reported  on 
an  average  daily  attendance  basis: 

(2)  Per  pupil  costs.  The  per  pupil  cost 
for  each  of  the  two  years  must  be  in¬ 
cluded,  as  well  as  the  total  State  aid 
expenditure  and  that  the  total  number 
of  pupils  used  as  a  basis  for  computing 
the  per  pupil  cost: 

(3)  State  aid.  Only  State  aid  paid  to 
local  districts  with  respect  to  free  public 
elementary  and  secondary  education 
during  the  period  July  1  through  June 
30  may  be  included  in  the  data  submit¬ 
ted,  regardless  of  the  fiscal  year  which 
may  be  utilized  by  the  applicant  for  other 
purposes: 

(i)  Such  data  shall  be  prepared  in 
accordance  with  the  following : 

(a)  Whenever  practicable,  such  data 
should  include  only  State  funds  paid  for 
current  operating  expenses: 

(b)  The  total  amount  of  State  aid 
payments  shall  be  included  if  such  funds 
were  paid  for  capital  outlay  and  other 
purposes  but  were  not  specifically  ear¬ 
marked  for  such  purposes; 

(c)  Local  funds  raised  by  a  local  edu¬ 
cational  agency  or  a  county  and  all  Fed- 
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eral  funds  received  by  the  State  regard¬ 
less  of  the  purpose  for  which  received 
shall  also  be  included; 

(d)  Shared-revenue  payments  made 
to  the  States  and  redistributed  to  local 
educational  agencies  are  considered  to  be 
Federal  funds; 

(il)  Such  data  shall  exclude  the  fol¬ 
lowing: 

(a)  The  amount  of  State  aid  earned 
by  an  applicant  local  educational  agency 
in  one  year  to  be  paid  the  following 
year;  and 

(b)  State  aid  payments  earmarked  for 
capital  outlay  purposes. 

(4)  Pupil  data.  The  State  may  adopt 
whatever  measures  are  appropriate  to 
convert  pupil  data  to  average  daily  at¬ 
tendance  providing  that  the  conversion 
is  made  on  the  same  basis  for  each  year 
being  compared. 

(20  U.S.C.  240(d)(1)) 

(b)  Any  changes  in  State  law,  poli¬ 
cies,  or  procedures  which  may  affect  the 
operation  of  section  5(d)-(2)  of  the  Act 
must  be  reported  by  the  State  to  the 
Commissioner  in  accordance  with  para¬ 
graph  (c)  of  this  section. 

(20  U.S.C.  240) 

(c)  The  data  and  information  which 
is  required  to  be  reported  in  accordance 
with  §  115.25  (a)  and  (b)  shall  be  sent 
to  the  Commissioner  in  two  reports;  An 
initial  report  and  a  final  report  for  each 
year.  The  initial  report  shall  be  submit¬ 
ted  by  February  1  of  each  year.  Data  in 
the  initial  report  for  the  second  preced¬ 
ing  year  and  data  in  the  final  report 
should  be  final  data  based  on  actual 
amounts  expended  and  pupils  in  attend¬ 
ance.  However,  data  for  the  current 
school  year  may  consist  of  estimates.  The 
final  report  shall  be  submitted  by  Sep¬ 
tember  30  of  each  year.  If  adjustments 
in  current  year  data  may  be  required 
after  this  date,  the  State  must  so  indi¬ 
cate  in  transmitting  the  final  report. 

(20  U.S.C.  240) 

§115.26  Failure  or  refusal  of  a  local 
educational  agency  to  educate  chil¬ 
dren  living  on  Federal  property. 

If,  for  any  fiscal  year  for  which  section 
6(f)  of  the  Act  is  effective,  no  tax  reve¬ 
nues  of  a  State  or  of  a  political  subdi¬ 
vision  of  a  State  may  be  expended  for 
the  free  public  education  of  children  who 
reside  on  Federal  property  within  the 
State,  or  if  no  tax  revenues  of  a  State 
are  allocated  for  the  free  public  educa¬ 
tion  of  such  children,  then  that  property 
shall  not  be  considered  to  be  Federal 
property  for  the  purpose  of  computing 
entitlements  under  sections  3  and  4  of  the 
Act  of  local  educational  agencies  within 
that  State  with  respect  to  children  living 
off  that  property  with  parents  who  are 
employed  thereon.  Furthermore,  deduc¬ 
tions  shall  be  made  from  the  entitle¬ 
ments  of  certain  local  educational  agen¬ 
cies  in  the  circumstances  and  manner 
described  in  the  second  sentence  of  sec¬ 
tion  6(f)  of  the  Act. 

(20  U.S.C.  241(f)) 


§  1 15.27  Further  adjustments  to  en¬ 
titlements. 

(a)  All  payments  under  the  Act  and 
this  part  shall  be  subject  to  the  follow¬ 
ing  provisions  in  accordance  with  their 
terms  in  addition  to  those  contained  in 
§  115.24  of  this  part: 

( 1 )  The  guarantee  of  100  percentum  of 
entitlement  as  provided  under  subsection 
3(f)  of  the  Act,  applicable  for  fiscal  year 
1975  only; 

(2)  The  “hold  harmless”  provision  of 
section  305(b)  (2)  (A)  of  Public  Law  93- 
380;  and 

(3)  The  “hold  harmless”  provision  of 
section  305(b)  (2)  (B)  of  Public  Law  93- 
380. 

(b)  For  the  purpose  of  computing  the 
decrease  in  the  number  of  children  as 
provided  for  in  section  305(b)  (2)  (B)  of 
Pub.  L.  93-380  and  referred  to  in  para¬ 
graph  (a)(3)  of  this  section,  such  de¬ 
crease  shall  be  determined  in  the  fol¬ 
lowing  manner: 

(1 )  For  the  fiscal  year  ending  June  30, 

1974,  that  part  of  the  section  3  ADA  of 
the  applicant  for  such  fiscal  year  as  de¬ 
termined  under  §  115.3  (e)  or  (f)  of  this 
Part  attributable  to  military  installations 
affected  by  a  decrease  in,  or  cessation  of. 
Federal  activities  announced  after 
April  16,  1973,  shall  be  subtracted  from 
such  part  of  the  section  3  ADA  as  so 
determined  for  the  fiscal  year  ending 
June  30,  1973; 

(2)  For  the  fiscal  year  ending  June  30, 

1975,  that  part  of  the  section  3  ADA  of 
the  applicant  for  such  fiscal  year  as 
determined  under  §  115.3  (e)  or  (f)  of 
this  part  attributable  to  military  install¬ 
ations  affected  by  a  decrease  in,  or  cessa¬ 
tion  of.  Federal  activities  announced 
after  April  16,  1973,  shall  be  subtracted 
from  such  part  of  the  section  3  ADA  as  so 
determined  for  such  applicant  for  the 
fiscal  year  ending  June  30,  1974;  and 

(3)  For  the  period  beginning  July  1, 
1973,  and  ending  June  30, 1975,  that  part 
of  the  section  3  ADA  of  the  applicant  for 
fiscal  year  1975  as  determined  under 
5  115.3  (e)  or  (f)  of  this  part  attributable 
to  military  installations  affected  by  a  de¬ 
crease  in,  or  cessation  of  Federal  activi¬ 
ties  announced  after  April  16,  1973,  shall 
be  subtracted  from  that  part  of  the  sec¬ 
tion  3  ADA  as  so  determined  for  such 
applicant  for  the  fiscal  year  ending 
June  30,  1973. 

(20  TJ.S.C.  238(f).  88  Stat.  522,  533,  534.) 

Subpart  D — Generally  Comparable  Local 

Educational  Agencies;  Local  Contribution 

Rate 

§  115.30  Determination  of  generally 
comparable  local  educational 
agencies. 

(a)  In  the  case  of  a  local  educational 
agency  in  a  State  (other  than  Puerto 
Rico,  Guam,  American  Samoa,  the  Vir¬ 
gin  Islands,  or  any  State  in  which  a  sub¬ 
stantial  portion  of  the  land  is  an  unorga¬ 
nized  territory  for  which  a  State  agency 
is  the  local  educational  agency  or  any 
State  in  which  there  is  only  one  local 
educational  agency)  the  Commissioner 
will,  after  consultation  with  the  State 


educational  agency  and  the  applicant, 
determine  those  local  educational  agen¬ 
cies  which,  in  his  judgment,  are  generally 
comparable  to  the  applicant.  For  this 
purpose,  the  Commissioner  will,  based 
upon  the  recommendation  of  the  State 
educational  agency,  classify  all  local 
educational  agencies  in  such  State  into 
groups  of  agencies  generally  comparable 
to  one  another.  In  recommending  to  the 
Commissioner  the  classification  of  all  lo¬ 
cal  educational  agencies  in  the  State  into 
generally  comparable  groups,  the  State 
educational  agency  shall  initially  estab¬ 
lish  proposed  groups  based  upon  legal 
classifications  or  justify  the  use  of  an¬ 
other  factor  as  the  principal  factor.  Un¬ 
less  the  State  educational  agency  can 
establish  to  the  satisfaction  of  the  Com¬ 
missioner  that  the  consideration  of  addi¬ 
tional  factors  will  not  result  in  greater 
comparability,  division  into  further 
groups  will  be  required.  For  the  purposes 
of  such  further  division,  consideration 
shall  be  given  to  grade  level,  size  as  meas¬ 
ured  by  total  ADA,  geographical  size, 
density  of  population,  industralization, 
current  revenues,  aggregate  value  of 
property,  percent  of  pupils  transported, 
and  any  other  relevant  factors.  In  mak¬ 
ing  its  recommendations  in  that  regard  to 
the  Commissioner,  the  State  educational 
agency  will  furnish  such  information 
as  he  may  require,  including  information 
justifying  the  factors  used  and  financial 
and  attendance  data  necessary  for  the 
computation  of  per  pupil  expenditure 
and  local  contribution  rate.  On  the  basis 
of  the  recommendation  by  the  State  edu¬ 
cational  agency,  the  data  furnished  and 
other  information  which  the  Commis¬ 
sioner  may  obtain,  and  applying  the 
above  criteria,  he  will  determine  whether 
all  local  educational  agencies  in  the  State 
shall  be  classified  into  generally  compar¬ 
able  groups  and,  if  so,  will  determine 
such  groups.  The  pupil,  financial,  and 
other  data  specified  above  for  the  estab¬ 
lishment  of  group  rates  for  a  fiscal  year 
are  to  be  submitted  to  the  Commissioner 
by  the  State  educational  agency  by  Sep¬ 
tember  1  of  the  fiscal  year  for  which  such 
rates  will  be  applicable.  These  data  must 
include  the  following : 

(1)  Number  of  local  educational  agen¬ 
cies  in  the  State  and  in  each  proposed 
group ; 

(2)  Total  ADA  for  (i)  all  local  educa¬ 
tional  agencies  in  the  State  and  (ii)  all 
local  educational  agencies  in  each  pro¬ 
posed  group; 

(3)  Total  revenue  receipts  from  local 
sources  for  current  expenditures  for  (i) 
all  local  educational  agencies  in  the  State 
and  (ii)  all  local  educational  agencies  in 
each  proposed  group; 

(4)  Total  revenue  receipts  from  all 
sources  (excluding  monies  received 
under  Titles  I,  n,  and  III  of  the  Elemen¬ 
tary  and  Secondary  Education  Act  of 
1965)  for  current  expense  purposes  for 
(i)  all  local  educational  agencies  in  the 
State  and  (ii)  all  local  educational  agen¬ 
cies  in  each  proposed  group; 

(5)  Total  current  expenditures  (ex¬ 
cluding  expenditures  from  funds  granted 
under  Titles  I,  II,  and  in  of  the  Elemen- 
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tary  and  Secondary  Education  Act  of 
1965)  for  (i)  all  local  educational  agen¬ 
cies  in  the  State  and  (ii)  all  local  educa¬ 
tional  agencies  in  each  proposed  group; 

(6)  Total  current  expenditures  from 
local  source  revenues  for  (i)  all  educa¬ 
tional  agencies  in  the  State  and  (ii)  all 
local  educational  agencies  in  each  pro¬ 
posed  group; 

(7)  Average  local  contribution  rate  for 
the  State  and  for  each  proposed  group 
(paragraph  (a)  (6)  of  this  section  divided 
by  paragraph  (a)  (2)  of  this  section) ; 

(8)  Average  current  expenditure  per 
pupil  for  the  State  and  for  each  pro¬ 
posed  group  (paragraph  (a)  (5)  of  this 
section  divided  by  paragraph  (a)  (2)  of 
this  section) ; 

(9)  Total  number,  the  actual  ADA,  and 
the  total  allowable  current  expenditures 
for  the  second  preceding  fiscal  year  of 
children  enrolled  in  grades  13  and  14  of 
all  local  educational  agencies  of  States 
which  offer  these  grades  as  free  public 
education;  and 

(10)  Estimated  current  fiscal  year  per 
pupil  cost  for  the  State  (in  those  States 
in  which  an  applicant  requests  an  en¬ 
titlement  under  section  3(c)(4)  or  4  of 
the  Act) .  The  actual  per  pupil  costs  shall 
be  submitted  by  the  applicant  to  the 
Commissioner  at  such  time  as  they  be¬ 
come  available  for  each  group. 

(20  U.S.C.  238(d),  255(5)) 

(b)  In  a  State  for  which  group  classi¬ 
fications  of  generally  comparable  school 
districts  cannot,  in  the  judgment  of  the 
Commissioner,  be  appropriately  estab¬ 
lished  pursuant  to  paragraph  (a)  of  this 
section, 

(1)  An  applicant  may  submit  to  the 
Commissioner  in  its  application  the 
names  of  districts  (approximately  five  in 
number)  in  the  State  which  it  deems 
generally  comparable  to  the  local  educa¬ 
tional  agency  of  the  applicant  (together 
with  all  other  pertinent  data  requested 
in  the  application  by  the  Commissioner) ; 

(2)  The  selection  by  the  applicant  of 
such  local  educational  agencies  shall  be 
based  upon  the  criteria  set  forth  in  para¬ 
graphs  (a)(1)  through  (a)  (10)  of  this 
section  and  shall  be  submitted  through 
the  State  educational  agency  for  review 
and  comment.  The  Commissioner’s  deter¬ 
mination  will  be  based  upon  such  criteria 
and  any  other  relevant  factors.  The  fi¬ 
nancial,  attendance,  and  other  data  of 
the  selected  local  educational  agencies 
must  be  sufficient  to  justify  the  selection 
of  such  local  educational  agencies  as  gen¬ 
erally  comparable  and  to  determine  the 
per  pupil  expenditures  and  the  local  con¬ 
tribution  rates  in  such  agencies.  On  the 
basis  of  the  data  furnished  by  the  appli¬ 
cant,  or  information  otherwise  obtained, 
and  applying  the  above  criteria,  the 
Commissioner  will  select  those  local  edu¬ 
cational  agencies  which  he  determines  to 
be  generally  comparable  to  the  applicant. 
Such  data  must  be  submitted  to  the  Com¬ 
missioner  by  the  State  educational 
agency  for  each  local  educational  agency 
deemed  to  be  generally  comparable  by 
September  1  of  the  fiscal  year  for  which 
application  is  made.  Data  must  include 
the  following: 
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(i)  Comparable  local  educational 
agency  data  for  the  second  preceding 
fiscal  year  compiled  by  the  State  educa¬ 
tional  agency  for  use  by  applicants  in 
completing  the  comparable  district  table 
in  the  application  for  the  year  of  applica¬ 
tion; 

(ii)  ADA  and  the  current  expendi¬ 
tures  for  the  second  preceding  fiscal  year 
of  children  under  twenty-one  years  of 
age  who  are  enrolled  in  grades  13  and  14 
for  all  local  educational  agencies  in 
States  that  offer  these  grades  as  free 
public  education;  and 

(iii)  The  estimated  percent  of  change 
in  per  pupil  cost  for  all  local  educational 
agencies  in  the  State,  in  the  aggregate, 
for  the  current  fiscal  year  from  the  sec¬ 
ond  preceding  fiscal  year,  for  each  State 
wherein  an  applicant  requests  an  entitle¬ 
ment  under  section  3(c)  (4)  or  section  4. 
Since  comparable  district  data  are  sub¬ 
mitted  for  the  second  year  preceding,  the 
estimated  percent  of  increase  factor  for 
adjusting  the  per  pupil  cost  to  the  cur¬ 
rent  year  will  suffice  for  all  purposes  prior 
to  the  final  payment.  However,  the  State 
shall  submit  actual  data  to  the  Com¬ 
missioner  for  the  purpose  of  computing 
final  payments  (except  those  final  pay¬ 
ments  made  pursuant  to  section  238(c) 
(4)  and  239  of  the  Act) . 

(20  U.S.C.  238(d) ,  244(5) ) 

(c)  The  State  agency  shall  not  dis¬ 
tribute  group  rate  data  or  comparable 
district  data  to  applicants  for  inclusion 
in  applications  prior  to  the  receipt  of 
notice  that  such  data  have  been  ap¬ 
proved  by  the  Commissioner  unless  such 
data  are  clearly  indicated  as  not  yet  hav¬ 
ing  been  so  approved. 

(20  U.S.C.  238(d) ,  244(5) ) 

§  115.31  Computation  of  local  contribu¬ 
tion  rate. 

The  local  contribution  rate  for  an  ap¬ 
plicant  for  any  fiscal  year,  except  as 
otherwise  specified  in  section  3(d)  of  the 
Act,  will  be  computed  by  the  Commis¬ 
sioner  in  the  following  manner:  He  shall 
divide  (a)  the  aggregate  current  ex¬ 
penditures,  during  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  he  is 
making  a  computation,  which  the  local 
educational  agencies  determined  pursu¬ 
ant  to  §  115.30  to  be  generally  compara¬ 
ble  to  that  of  the  applicant,  made  from 
revenues  derived  from  local  sources  by 
(b)  the  aggregate  number  of  children  in 
average  daily  attendance  to  whom  such 
agencies  provided  free  public  education 
during  such  second  preceding  fiscal  year. 
The  local  contribution  rate  shall  be  an 
amount  equal  to  the  quotient  so  ob¬ 
tained. 

(20  UJ3.C.  238(d) ) 

§  115.32  Increase  in  or  special  local  con¬ 
tribution  rate. 

Notwithstanding  the  provision  in 
§  115.31,  if  the  current  expenditures  in 
the  local  educational  agencies  which  the 
Commissioner  determined  to  be  gen¬ 
erally  comparable  to  that  of  the  appli¬ 
cant,  in  his  judgment,  are  not  reasonably 
comparable  because  of  unusual  geo¬ 
graphical  factors  which  affect  the  cur¬ 


rent  expenditures  necessary  to  maintain 
a  level  of  education  equivalent  to  that 
maintained  in  such  other  local  educa¬ 
tional  agencies,  then  the  Commissioner 
will  increase  the  local  contribution  rate 
for  such  an  applicant  by  the  amount  he 
determines  will  compensate  the  applicant 
for  the  increase  in  current  expenditures 
necessitated  by  such  unusual  geographi¬ 
cal  factors. 

(20  U.S.C.  238(d)) 

Subpart  E — Records  and  Reports  Required 
by  the  Commissioner 

§  115.40  Records  and  reports  required 
of  applicants. 

(a)  Each  applicant  shall  maintain 
adequate  written  records  to  substantiate 
the  Federal  connection  of  pupils  forming 
the  basis  for  claim  for  financial  assist¬ 
ance  under  sections  3  or  4  of  the  Act 
and  shall  make  its  records  available  to 
the  Commissioner  upon  request  for  the 
purpose  of  examination  or  audit. 

(b)  Each  applicant  shall  submit  such 
reports  and  information  as  the  Com¬ 
missioner  may  reasonably  require  to  de¬ 
termine  the  amount  which  the  applicant 
may  be  paid  under  sections  2,  3,  or  4  of 
the  Act. 

(20  U.S.C.  237,  238,  239,  240(a)  ) 

§  115.41  Final  reports  by  applicants 
under  sections  2,  3,  and  4. 

(a)  Submission  of  final  reports.  Each 
applicant  shall  for  each  fiscal  year  sub¬ 
mit  through  the  State  educational 
agency  on  Form  RSF-3  a  final  report  to 
enable  the  Commissioner  to  determine 
the  amount  to  which  the  applicant  is 
entitled  under  the  Act.  Copies  of  this 
form  may  be  obtained  from  the  appro¬ 
priate  State  educational  agency.  Such 
final  reports  must  be  received  by  the 
Commissioner  on  or  before  the  30th  day 
of  September  following  the  fiscal  year  for 
which  payment  is  requested;  except  that, 
whenever  that  date  falls  on  a  Saturday, 
Sunday,  or  Federal  holiday,  the  final  date 
for  filing  such  final  reports  shall  be  the 
next  succeeding  business  day.  No  certifi¬ 
cation  of  payment  will  be  made  after 
the  applicable  date  for  filing  the  final 
report  for  any  fiscal  year  until  the  final 
report  for  that  fiscal  year  has  been  re¬ 
ceived.  Until  all  such  reports  for  each 
year  for  which  an  applicant  has  received 
a  payment  have  been  received  in  proper 
form,  no  further  payment  to  such  appli¬ 
cant  will  be  made  under  the  Act  for  any 
subsequent  year,  unless  the  Commis¬ 
sioner  is  satisfied  from  other  informa¬ 
tion  that  the  payments  already  made  for 
the  year  for  which  a  final  report  is  lack¬ 
ing  do  not  exceed  the  net  amount  due 
that  applicant  out  of  the  appropriations 
for  that  year. 

(b)  Failure  to  submit  final  report  when 
appropriations  are  insufficient.  In  addi¬ 
tion  to  the  limitation  in  paragraph  (a) 
of  this  section  for  any  year  for  which  the 
Commissioner  is  required  to  reduce  the 
amounts  which  he  certifies  for  payment 
because  the  funds  appropriated  are  in¬ 
sufficient  to  pay  in  full  the  total  amounts 
to  which  all  applicants  are  entitled,  un¬ 
less  the  final  report  has  been  received  by 
the  Commissioner  on  or  before  the  ap- 
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plicable  date  for  filing  that  final  report, 
an  applicant  will  not  be  entitled  to  any 
further  payment  out  of  funds  available 
for  that  fiscal  year.  However,  an  appli¬ 
cant  which  has  not  received  its  regular 
initial  payment  for  that  year  will  have  its 
application  processed  for  that  regular 
initial  payment  if  a  final  report  is  re¬ 
ceived  by  the  Commissioner  within  30 
days  after  the  applicable  date  for  filing 
that  final  report. 

(c)  Excessive  entitlement.  The  Com¬ 
missioner  may,  for  a  fiscal  year  for  which 
no  final  report  has  been  received,  dis¬ 
allow  any  portion  of  the  estimated  en¬ 
titlement  which  he  may  determine  to  be 
excessive  on  the  basis  of  such  informa¬ 
tion  as  is  available.  On  the  basis  of  all 
available  information  and  whether  or  not 
such  a  report  has  been  submitted  after 
the  applicable  date  for  filing  a  final  re¬ 
port  following  the  close  of  the  fiscal  year, 
if  an  applicant  is  found  to  have  received 
funds  in  excess  of  its  entitlement  or  pro¬ 
rated  portion  of  its  entitlement  for  that 
fiscal  year,  that  excess  will  be  deducted 
in  computing  amounts  subsequently  cer¬ 
tified  for  payment  to  the  applicant  for 
the  current  or  subsequent  fiscal  year. 
Where  no  such  payments  are  due,  the 
applicant  will  be  required  to  refund  such 
excess  to  the  United  States  through  the 
Commissioner. 

(d)  Information  submitted  after  dead¬ 
line  date.  No  effect  will  be  given  to  any 
report  or  information  filed  by  the  appli¬ 
cant  after  the  applicable  date  for  filing 
a  final  report  to  increase  the  amount 
computable  on  the  basis  of  information 
filed  on  such  date,  except  that,  where 
clarifying  information  has  been  solicited 
in  writing  by  the  Commissioner  for  the 
purpose  of  processing  applications  and 
final  reports,  such  information  may  be 
given  effect  if  received  in  writing  by 
the  Commissioner. 

(20  U.S.C.  240(a)) 

§115.42  Retention  of  records. 

Local  educational  agencies  receiving 
Federal  payments  under  the  Act  are  re¬ 
quired  to  keep  all  records  supporting  the 
application  until  the  completion  of  the 
administrative  reviews  which  are  regu¬ 
larly  conducted  by  Federal  agencies,  or 
for  three  years  following  the  fiscal  year 
to  which  the  application  relates,  which¬ 
ever  is  earlier.  The  records  involved 
which  have  been  questioned  should  be 
further  maintained  until  necessary  ad¬ 
justments  have  been  made  and  the  ad¬ 
justments  have  been  reviewed  and 
cleared  by  the  Federal  agencies  making 
such  reviews. 

(20U.S.C.  240(a),  1232c(a)) 

§  115.43  Reports  from  other  Federal 
agencies. 

Because  of  the  requirements  of  section 
2  and  other  provisions  of  the  Act,  the 
Commissioner  requires  information  with 
respect  to  certain  payments  made  by 
other  Federal  departments  and  agencies 
for  the  same  general  purposes.  Pursuant 
to  the  provisions  of  section  402(b)  of  the 
Act,  other  Federal  departments  and 
agencies  which  made  expenditures  (di¬ 
rectly  or  otherwise)  for,  or  in  aid  or  sup¬ 


plementation  of  elementary  and  second¬ 
ary  education  with  respect  to  which  an 
application  has  been  filed  with  the  Com¬ 
missioner,  will  be  requested  to  file  re¬ 
ports  of  commitments  and  expenditures 
for  such  purposes. 

(20  U.S.C.  243(b)) 

Subpart  F — Arrangements  Under  Section  6 
of  the  Act 

§  115.50  Arrangements  under  section 

6(a). 

(a)  Children  who  reside  on  Federal 
property  shall  be  educated  whenever 
possible  in  schools  operated  and  con¬ 
trolled  by  local  educational  agencies  (in 
accordance  with  State  laws  and  stand¬ 
ards).  * 

(b)  Insufficient  funding  under  section 
3  of  the  Act  does  not  provide  adequate 
justification  for  the  making  of  arrange¬ 
ments  under  section  6(a)  of  the  Act. 

(c)  In  appropriate  instances,  when  ar¬ 
rangements  are  made  under  section  6(a) 
of  the  Act,  the  provisions  of  section  6(f) 
shall  be  applied. 

(d)  To  the  extent  practicable,  the 
Commissioner  will  limit  such  payments 
to  that  of  the  per  pupil  cost  provided  for 
children  in  comparable  communities  in 
the  State.  In  order  to  establish  such 
cost,  the  agency  or  department  proposing 
the  arrangements  must  submit  the  per 
pupil  cost  data  for  the  following  agen¬ 
cies: 

(1)  The  local  educational  agency  in 
which  all  or  part  of  the  Federal  property 
where  the  children  reside  and  for  which 
a  proposal  is  being  submitted  is  located, 
or,  if  the  Federal  property  is  not  located 
within  a  local  educational  agency,  one 
of  the  local  educational  agencies  con¬ 
tiguous  to  such  Federal  property ; 

(2)  The  local  educational  agency  in 
which  the  capital  city  of  the  State  is  lo¬ 
cated;  and 

(3)  From  one  to  three  additional  local 
educational  agencies  thought  to  be  gen¬ 
erally  comparable  to  that  of  the  schools 
affected  by  the  proposal. 

(20  U.S.C.  241(a);  House  Report  No.  81-2287, 
June  20,  1950,  22-23) 

§  115.51  Arrangements  under  section 

6(b). 

(a)  When  the  Commissioner  makes 
arrangements  under  section  6(a)  of  the 
Act,  he  will  under  appropriate  circum¬ 
stances  also  make  arrangements  for 
those  children  for  whose  education  he  is 
authorized  to  make  provisions  under 
section  6(b)  of  the  Act. 

(b)  Where  a  parent  residing  on  the 
Federal  property  is  transferred  and  the 
family  moves  from  housing  on  Federal 
property  to  housing  in  an  area  adjacent 
to  the  Federal  property,  the  dependent 
children  will  be  permitted,  as  determined 
by  the  Commissioner,  to  continue  in 
attendance  at  the  section  6  school  for  the 
remainder  of  the  fiscal  year  provided 
that  they  continue  to  reside  in  such 
adjacent  area.  Where  a  parent  is  assigned 
to  a  Federal  property  on  which  there  is 
a  section  6  school  and  is  assigned  family 
housing  on  Federal  property  which  the 
operating  Federal  agency  certifies  will  be 


available  for  occupancy  and  will  be 
occupied  within  ninety  (90)  days  from 
the  official  reporting  date  of  such  parent, 
the  dependent  children  may  be  permitted 
to  attend  the  section  6  school  while  re¬ 
siding  in  an  area  adjacent  to  such  Fed¬ 
eral  property  for  the  portion  of  the 
ninety-day  period  as  required  by  such 
residence. 

(50  U.S.C.  241(b)) 

§  115.52  Arrangements  under  section 
6(c). 

(a)  When  the  Commissioner  makes 
arrangements  under  section  6(a)  of  the 
Act,  he  will  under  appropriate  circum¬ 
stances  also  make  arrangements  in  con¬ 
nection  therewith  for  those  children  for 
whose  education  he  is  authorized  to 
make  provision  under  section  6(c)  of  the 
Act. 

(b)  Children  may  be  permitted  to 
attend  the  section  6  schools  under  the 
provisions  of  section  6(c)  upon  submis¬ 
sion  of  a  proper  proposal  approved  by  the 
Commissioner.  Such  children  may  in¬ 
clude  only: 

(1)  Children  of  a  parent  employed  by 
the  United  States  in  Puerto  Rico  under 
the  following  conditions: 

(1)  The  employing  Federal  agency  has 
a  policy  of  transfer  or  reassignment  of 
personnel  who  occupy  the  same  or 
similar  grade,  position,  or  classification 
of  the  parent  and  the  parent  is  subject 
to  such  policy; 

(ii)  Such  agency  normally  makes  re¬ 
assignments  or  transfers  of  such  em¬ 
ployees  to  places  where  English  is  the 
language  of  instruction  in  the  school 
normally  attended  by  children  of  Federal 
employees; 

(2)  Children  of  a  federally  employed 
parent  if : 

(i)  Such  parent,  with  his  family,  has 
been  stationed  in  an  area  in  which 
English  is  the  language  of  instruction  in 
the  schools  generally  attended  by  the 
children  of  such  employees; 

(ii)  Such  parent  has  been  assigned  to 
a  location  where  the  family  is  not  au¬ 
thorized  by  the  employing  agency  to  go; 
and 

(iii)  Either  of  the  following  conditions 
exists : 

(a)  Such  parent’s  home  of  record  is 
Puerto  Rico;  or 

(b)  The  home  of  such  parent  or  such 
parent’s  spouse  was  Puerto  Rico  prior  to 
their  marriage;  and 

(3)  Children  of  a  parent  who  is  em¬ 
ployed  as  a  supervisor,  administrator  or 
instructional  personnel  in  a  facility  for 
which  arrangements  are  made  pursuant 
to  section  6  of  the  Act,  if  both  of  the 
following  conditions  exist: 

(i)  Such  parent  was  hired  in  a  country 
in  which  English  is  the  primary  lan¬ 
guage;  and 

(ii)  The  family  of  such  parent  mi¬ 
grated  to  Puerto  Rico  from  an  area  in 
which  English  is  the  language  of  instruc¬ 
tion  in  schools  generally  attended  by 
children  of  such  employees. 

(20  U.S.C.  241(c);  Sen.  Rept.  No.  311,  89th 
Cong.,  1st  Sess.,  June  9,  1965,  2;  H.  Rept.  No. 
703,  July  3,  1953,  83d  Cong.,  1st  Sess.,  24,  28, 
67) 
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RULES  AND  REGULATIONS 


§  115.53  Proposal  for  arrangements 
under  section  6. 

(a)  Any  local  educational  agency,  or 
the  Federal  department  or  agency  ad¬ 
ministering  the  Federal  property  on 
which  part  or  all  of  such  section  6  chil¬ 
dren  reside,  which  believes  that  the  Com¬ 
missioner  should  exercise  his  authority 
under  section  6  of  the  Act  to  make  ar¬ 
rangements  to  provide  free  public  edu¬ 
cation  for  children  who  reside  on  Federal 
property  or  in  other  appropriate  areas, 

-and  which  is  willing  to  enter  into  or 
assist  in  entering  into  such  arrange¬ 
ments,  should  file  a  proposal  with  the 
commissioner,  on  or  before  April  30  pre¬ 
ceding  the  fiscal  year  for  which  such  ar¬ 
rangements  would  be  made. 

(b)  Such  proposal  shall  be  in  the  form 
prescribed  by  the  Commissioner  and  bear 
the  endorsement  of  either  the  State  and 
local  educational  agencies  or  of  the  ap¬ 
propriate  officials  of  the  Federal  depart¬ 
ment  or  agency  administering  the  prop¬ 
erty  or  properties  on  which  the  children 
reside,  as  appropriate.  Such  proposal 
shall  include  the  following: 

(1)  The  reasons  why  the  Commis¬ 
sioner  should  make  a  determination  to 
enter  into  such  arrangements; 

(2)  The  estimated  number  of  children 
to  be  educated; 

(3)  Financial  and  educational  details 
necessary  for  the  Commissioner  to  make 
the  determinations  and  arrangements  re¬ 
quired  under  section  6  of  the  Act;  and 

(4)  The  name  of  the  local  educational 
agency  or  Federal  department  or  agency 
which  would  provide  such  free  public 
education. 

(20  U.S.C.  241  (d) ) 

§  115.54  Determinations  by  the  Com¬ 
missioner  pursuant  to  section  6. 

If  under  section  6  of  the  Act  the  Com¬ 
missioner  determines  that  he  is  required 
to  make  such  arrangements  to  provide 
free  public  education  for  part  or  all  of 
the  children  on  whose  behalf  the  request 
is  made  or  if,  acting  upon  information 
otherwise  received,  he  makes  a  determi¬ 
nation  to  provide  free  public  education 
for  children  who  reside  on  Federal  prop¬ 
erty  or  adjacent  areas,  such  arrange¬ 
ments  shall  be  made  with  a  local  educa¬ 


tional  agency  or  with  the  Federal  depart¬ 
ment  or  agency  administering  the  Fed¬ 
eral  property  on  which  part  or  all  of  the 
children  reside  who  will  be  provided  ed¬ 
ucation  pursuant  to  the  arrangements. 
(20U.S.C.  241.243(a)) 

§  115.55  Notice  of  Commissioner’s 
action. 

The  Commissioner,  after  his  review  of 
the  proposal,  will  notify  the  responsible 
Federal  official  or  the  local  educational 
agency  of  his  action  respecting  the  ar¬ 
rangements  to  be  made  and  the  amount 
of  Federal  funds  approved  for  the  year’s 
operating  budget.  Upon  receipt  of  such 
notice  the  agency  may  take  appropriate 
action  to  carry  out  the  arrangements  but 
should  not  incur  any  binding  financial 
obligation  prior  to  notification  that  the 
necessary  funds  have  been  appropriated 
and  are  available.  In  those  cases  where 
the  education  is  to  be  provided  by  a  local 
educational  agency,  the  Commissioner 
will  enter  into  an  agreement  with  the 
agency  which  will  specify  the  terms  and 
conditions  on  which  the  education  is  to 
be  provided  and  the  basis  on  which  the 
Federal  payment  will  be  made.  The  Com¬ 
missioner  will  prepare  the  agreement  and 
send  it  to  the  local  educational  agency 
for  signature. 

(20  U.S.C.  241(d)) 

§  115.56  Arrangements  under  section 
402(a). 

(a)  The  Commissioner  will,  pursuant 
to  proper  agreement  with  the  applicant 
local  educational  agency  and  a  Federal 
department  or  agenoy,  arrange  with  such 
Federal  department  or  agency  for  the 
utilization  of  services  and  facilities  and 
the  transfer  of  funds  for  the  cost  thereof 
in  the  following  circumstances: 

(1)  The  local  educational  agency  is  an 
applicant  under  section  3  of  the  Act,  and 
is  legally  or  otherwise  unable  to  provide 
to  children  residing  on  Federal  property 
the  particular  educational  services  and 
facilities  regularly  furnished  its  other 
children;  or 

(2)  The  Federal  agency  or  depart¬ 
ment  cannot  legally  accept  compensa¬ 
tion  to  provide  such  services  and 
facilities. 


(b)  The  total  amount  of  funds  trans¬ 
ferred  to  cover  the  cost  of  such  services 
and  facilities  will  be  deducted  from  the 
section  3  entitlement  of  the  local  educa¬ 
tional  agency. 

(20  TJ.S.C.  243(a)) 

§  115.57  Expenditures. 

In  making  such  arrangements,  the 
Commissioner  shall  not  make  payments 
for  (a)  expenditures  made  prior  to  his 
determination  that  he  is  required  to 
make  such  arrangements;  or  (b)  ex¬ 
penditures  made  subsequent  thereto 
unless  such  expenditures  are  within 
the  definition  of  “current  expendi¬ 
tures”  in  section  403(5)  of  the  Act 
or  are  within  the  general  terms  of 
the  arrangements;  or  (c)  expenditures  in 
excess  of  the  actual  or  reasonable  per 
pupil  expenditure  of  providing  free 
public  education  in  the  applicable  State. 
(20  US.C.  241) 

§  115.58  Reports. 

The  local  educational  agency  or  the 
Federal  department  or  agency  with 
which  such  .arrangements  are  made 
shall  make  such  reports  to  the  Commis¬ 
sioner  from  time  to  time  as  he  may  re¬ 
quire  to  perform  his  functions  under  the 
Act. 

(20  U.S.C.  241(d),  243(b) ) 

§  115.59  Termination  of  arrangements. 

Arrangements  under  section  6  of  the 
Act  shall  be  limited  to  provide  free  public 
education  for  not  more  than  one  school 
year.  If  the  Commissioner  determines* 
that  the  local  educational  agency  or  the 
Federal  department  or  agency  with 
which  arrangements  have  been  made  has 
substantially  deviated  from  the  terms  of 
the  arrangements,  he  will  so  notify  the 
local  educational  agency  or  the  Federal 
department  or  agency  concerned.  If  the 
local  educational  agency  or  the  Federal 
department  or  agency  does  not  within  a 
reasonable  time  comply  with  the  terms 
of  the  arrangements,  the  Commissioner 
may  terminate  such  arrangements  with¬ 
out  further  notice. 

(20  U.S.C.  241) 
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